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SMMIDST the Readers 
j of theſe Diſcourſes ; 

a WAI lome not yet un- 
7 $A Nj friendly may aske, 
= perhaps , Duorſun 


hec , or Dworſum ſic: Why have 


we a Tractate and Diſcourle le- 
gall; or why in Engliſh, and not 


| rather in the Law language? To 
| whom, yea, alſoto others, per- 


: 

. 
( 
4 


| 


haps leſle inquiſitive, it will bee, 


| as I thinke, a thing not unpleaſing 


to heare ſome reaſon rendered, 
why I have ſet my head and hands 
to this worke 1o little in uſe with 
thoſe of our profeſſion 3 why alſo 
in Englith rather than in the lan- 
guage, wherein our volumes of 

3 Law 
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2. 


\—— ataratnets . 
The Preface, 
Law are for the moſt part, and 
well-nigh wholly written. 

Firſt, for the matter, viz. my 
thus commenting or making a tra- 
Ctate upcn a legall theme. 

I have long and ſtrongly concet- 
ved that the more Nobles, Gen- 
tlemen and others, ſhall bee ac- 
quainted with the Law of the 
Land, and the juſtneſle , equitie, 
prudence and providence thereof, 
the more they will love it and af- 
fect it ; 7gmoti nul/a cnupido, the want 
of knowledge of it cauſeth the 
leannefle of love to it. Therefore 
to bring Nobles and Gentlemen 
into acquaintance with the Law, 
1s a meane as well to advance it in 
their eſtimation,” as to advantage 
them by it. 

I have long thought that wee 
who arethe Profeſlors of our Law 
have beene more wanting to it 
than to theirs, the CiviFians and 
Canoniſts, who have written very 
many volumes : Spartam quam ”s 

us 
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Fu er, hanc exorna, hath been ſaid 
of old, and ſhould bee aſlayed a- 
new. 

More wanting than others be- 
fore us of our owne profeſſion 
have wealſo been asI thinke : yet 
as of old Britton, Glanvill, BraFon, 
beſides not printed, Fleta and 1ng- 
ham, did lead the way: ſo lince 
Maſter Littletox, and more lately, 
Sir Germin Perkins, Fitzherbert , 
Stanford, Crompton, Lambert, Kit- 
chin, Sir Henry Finch, Dalton, have 
troden this path; fo as it cannot 
be taxed with novelty or [ingulari. 
tie. I mention not relaters or 1e» 
porters of Judgements and reſo- 
lutions, nor meere abridgers, nor 


Authour of Bookes of Entnes, ex- 


preſſing formes of Declarations 


| and Pleadings, &c. Becauſe theſe 


have trodden another, though for 
the Students and Profeſlors of the 


| Law, a very-profitable path. 


The tax & increpation of our late 
learned, and judicious Soveraigne, 
Upon 
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King Temes pon us the Profeſſors of the Eng- 
in his Pre- 
face to his 
Booke a- 
aint To- 
H4Cc0, 


liſh Law, as being wholly in et- 
fect addifted to our owne private 
gaine and advantage, with neglect 
of the publike, had ſome ſtrong - 
operation upon mee, howſoever 
upon others, ſetting for divers 
yeares paſt my pen on worke, 
ſpecially in Summer vacations 
upon divers particular ſubjects, 
whereof this 1s one and the firſt 
borne. 

To thisI may adde the Crowns 
expectation of ſomewhatlegall to 
bee publiſhed and ſet forth from 
time to time, as appeares by the 
{peciall Patents ſuccefiively gran- 
ted,and renewed for the ſole prin+ 
ting of Bookes of Law. There 1s 
one ſuch in force at this preſent, 
and another long hath been 1n re- 
mainder and expeCtancie to take | 
_ upon the expiration there- 
of. 

And now to adjoyne Sic to hee, 
viz. the reaſon of my Engliſh wri- 
ting 
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. ting tothat of my writing upon a 
- law theme. Firſt, receive the ſaid 
- late Kings J—_ touching 
t both, expreſſed m one of his ſpee- 
y - | chesprinted. Thus I wiſh, faith March 
r he, the Law written in our vulgar *** 
$ language; Fornow it is in an old 
* mixt and corrupt language, oneiy 
$ underſtood by Lawyers, where- jy,,,. 
;, | - as every ſubject ought ro under- 
t ſtand the Law under which hee 
lives,&c. 
Q Herein, Andrew Horne, one fome- 7. 
O time of our profefiion , agreeth In his Mir- 
N with the ſaid late King, ſaying, 4- - wipes 
e buſio eſt que les leges oveſque lonr en- 
- cheſons, ne ſoient ſcars & conus del 
|. tonts : It is an abnſe, ſaith he, that 
E the lawes with their grounds bee 
L not knowne by all. Ergo, to be in 
- a tongue underſtood by all, 
e ' More plainely and fully doth 8. 
that our both well learned and 
well deſcended Saint Ger-zan, (ing 
,, in conſort with our ſaid late ſcien- 
- | tous King. For hee firſt brings in 
4 the 
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_— .ap. the Doctor of Divimtie, ſaying, 


that hence-forth he will take more 
paine than before he had done, to 
know the lawes of England; for 
that knowledge is Multum neceſaria 
&+ clericis &* laicis, imo omnibus in 
hoe reeno commorantibus , etiam in 
foro conſcientie. And this being 
in his firſt Booke written in La. 
tine : after writing his-ſecond Book 
in Engliſh, he expreſleth that hee 
ſodid for this reaſon, viz. To the 
end that it might bee underſtood 
by all. 

Which of us hath not heard it 
objetted, that wee the Profeſlours 
of the Law feeke to hide and ſe- 
creat the knowledgetherof under 
this dark and diftaſted language, 
wherein the law 1s for the moſt 
part written, not thatT hold it any 
juſt excuſe for the neſcience or 
negligence of any, that our Books 
are not .in Engliſh. Since, firſt, it 
were ealte for any diligent and 1n-, 


tclligent man, ſpecially if acquain- 
te 
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ted with the right French 1an- 
guage, to underſtand our broken 
or brackiſh French in a few dayes. 
Secondly, there be both Statutes 
and ſome other law-bookes in 
Englith , which are neglected by 
the moſt. Thirdly, though care 
hathbeen in Parliament in Edward 
the third his time, that Lawyers 
ſhould plead.that is, argue and de- 
bate cauſes 1n Engliſh, which was 
often deſired by the Nobles and 
Commons, till at laſt aſſented and 
enacted; andin Queen Mares time 
care was taken that the Commiſii- 


36.Ed.z. 
CIP.I9, 


2.& 3.Ph. 
Ma!, cap.6. 


" inkne 


ons of Purveyours ſhould bee in 
Engliſh, to the end that all ſub- 
j-(ts from or of whom they would 
take, might both ſee them to bee 
. perſons authoriſed, and ſo alſo in 
what manner they are dire&ed to 
uſe thelr authority, according to 
the Princes pious and princely care 
that his ſubjects ſhould not be abu- 
{od by his officers : Yet for this at- 
faire, of baving all the Law-vo- 
lumes 
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lumes ſpeake Engliſh, I have not 
heard nor read of any deſire or en- 
devour in Parliament. Fourthly, 
If the Annals and Reports were in 
Engliſh, they are ſo replete with 
debates about formes of Writs, 
Returnes, Pleadings, Effoignes, 
Imparlances, Protections, Vou- 
chers, Ayd-priers and Counter- 
plees of both, and the like, as 
would eaſily diſtaſte and difcou- 
rage any notintending to profeſle 
and practiſe the law, from verſing 
much jn them,” or paſſing through 
them. This therefore, as I think, 
would not much effect the expreſ- 
{ea defire. 

The thing in my judgement fit 
an fruitfull to produce that good 
cfiet, would be to have extracts 
of materials of the Law and that 
not without ſome good choice and 
ſelefion, compoled in way of dif- 
cou'ſe, or tractate expoſitory, and 
that in Engliſh, 

{ cannot well ſee or compre- 


 hend 
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hend how any one legall part or 
theme may be more uſcful toand 
for the generality of men,and con- 
ſequently more generally expe- 
tible and wiſhed for, than the of- 
fice of executors. For who almoſt 
is there, who either is not, or may 
not be an executor or adminiſtra- 
tor, or at leaſt hath not,or may not 
have to doe with them, either to 
receive from them, or to pay to 
them debts or legacies ? Or who is 
there above Forma - payperis that 
may not be a teſtator, or Will ma- 
ker, to the guidance of whom even 
in the choice of his executors, and 
contrivance of his will, it cannot 
but be mater1all to know the office 
and duty, the right and intereſt, 
the power and authority of execu- 
tors, yea, of each one executor 
where there bee divers; yea, to 
Rnow who may be made an execu- 
tor, who not; who can make one, 
who not 3 how hee may be faſhio- 
ned, generally or ſpecially 3 _= 
a 
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ſhall come to him, what cannot be 


given from him3 yea, what goods 
or chattells ſhall goe from him, 


though not given from him. Be- 


ſides the knowledge for thoſe 0- 
thers neceſlary of the ſafeſt wards 
or locks for executors. Their g cil- 
la and Charibajs, and the beft ad» 
yantage for creditors, &c. towards 
or againſt them. To me confide- 
ring what parts of law were moſt 
bebovefull to bee communicated 
toall willing Readers, none appea- 
red: which could challenge of this 
the precedence, and therefore I 
pave it the firſt and leading place. 
Thus mine owne thoughts. But 
how farre this diſcourſe may be 
profitable to any, and to how 
many , aliorum fit judicium. How 
many know no more of theſe, . 
tha:: of the way ofa ſhip upon the | 
Sea ? | 

Laſtly, theſe are not intended 
for the learned of our profeſſion, 


who have drawneor can draw our 
| of 
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of the ſame fountaine which I did, 
and ſoneed not my helpe ; but for 
their ſakes whoare not profeflors 
of the Law : yet ſoas if any young 
| Students may 1n any part receive 
| fruit by my labour, I ſhall not 
| grudge or repine at their ſo do- 
Inge Bonnum quo communis, 60 me= 
Us» 


The end of the Preface. 
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Chap. I. 


The being of Executors; and therein 


Exe the relation betwixt a will and an 
WA executor, whether one nay bee 
Lu without the other. Fol.2. 
_— 2 Of theſevtrall kinds of Wills. 6. 
3 What will amonnt tithe making of an exe- 
cutor, and what words requiſite therenzto, 3 
4 How an executor or his execytorfhip may bes 
hl itted or qualified in ſpeciall manner dif- 
fering from the generall, 10. 
5 Who may make an executor. 14 
6 Who may be made execmtors, 


| 17 
7 - What one may give or begutath by his will, tb. 
8 Of the revocation Oh fo of wills &- 
new publication,ſhewing how a will or execu-. 
A tor 


The firſt Table. / 
tor once made may be unmade, &* what ſhall 
amoinnt to a revocation totall or pattiall, and 
| what to a new publication, | 20 


[ '90f mew publications.” | 24 


| 3 
Chap-T1. | 


The having of «executors, fhewing the ftate 
of things inſtantly upon the teſtators 
death, before Any WilFproved. © 


—_ 


I ' Hat 4s wrowght by the gift of athing 
| certaine, aux knowne, 4s the white 

. Horſe, the red Cow, &Fce... 26 
2 Of a begueſt to an extqutor,,  - ibid. 
3 Of a diſcharge or releaſe by will to g debtor,29 
4 Of making the debtor executor, . 30: 
5 Of making the creaitor.execyutor, 32 


Chap. III, 


6 What may be dens by or to an executor before 
proving of the will, . 33” 
7 Of refujall to prove the wilhand thereim of ad- | 


miniſtration 
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miniſtration forecluding refuſall. | 3 
8 What ſhall be ſaid, ſuch a medling and admi” 


niſtring by an executor, that hee cannot re= 


fuſe after, | 38 
9 Of the force andeffe# of refuſal, 40 
Chap. IIIL. 
Of proving Wills. 
'H” w, and where, and before whom wills 
.L ought to be proved, 42 
2 Bona notabilia, what they be, 44 


; Which may intitle the Metropolitane, 45 
4 Of the validity and invalidity of right or er- 
6 


roneous probates, 


5 Of the relation of probate and refuſall 48 


Ot fees payable for probates. 


T () F copies of wills or inventories, &+ what 
nA fees due per (tat,21. Hen. 8 cap.5.49 


Chap. V, | 

Of goods and Chattels. 
I \ \ } Hat things ſhall come unto executors, 
and ſaid to bee dſſets int their hands, 
and what not, © | 51 
2 Of chattelsreall poſſeſſory, 1bid. 
3 Some caſes doubtful or leſſe clere touching 
chattels reall, 53 


4 Of chattels perſonall, 54 
| A 2  Gales 
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| 5 Caſes more doubtfull touching chattels perſo+ 
| nall, 55 
| Chap. VI. 

| Ofthings not actually in the teſtator, yet ac- 
| cruing tothe Exe. I. by aCtion or ſuit, 2. 


ycondition or covenant, 3- by remain- 


der orincreaſe. 
J 'O things in aFion, 63 
2 Chattels com to exeentors from the 
teſtator,yet not aſſets, 7O 
3 Aſſets whichbe no Chattel:, 7 
4 Foure things perſondll in a#ion changedints 
things reall, & & contra, 72 
5 Acaſe of equity oppoſing law, 74 
6 Ofthings accruing by condition, . ibid. 
7 Of things accruing by covenant or a—_— 
O 
8 Ofthings accruing by remainder or w——_ 
[ 

Chap, VIL. 


Of the intereſt which the executor 
hath in the teſtators goods, 
11 NF his intereſt in general, and how diffe- 
| rext from the intereſt in their owne _ 


14 per good:, 3 
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2 Of the alteration of property in the executo"s 
. bands, fo as ſomebecome his owne which were 
the tefbators, 89 
Chap. VIII. 
Caſes betweene the heire and executor, 
= divers queſtions are reſolved 
concerning their diſtin rites, 90 
Chap. I X. 
Of ſuits by or _—_— executors, and ofthe 
relation amongſt executors. 
LL as but one repreſent the teſt ators per- 
ſon, and muſt joyne and be Jojned in 
ſait,& e contra, 4, 92 
2 Where one lone muſt anſwer ſuit, and he 
B. 
3 then they differ in plea,the beſt ſhall be _ 
but one may confeſſe alone, C, - 6 
4. One gs well as all may give er releaſe the whole, 
D. 97 
5 One cannot give or releaſe his execato 4 to 
a coexecutor or any other F, 
6 The poſſe(ſzon "a one executor is the Poſſe afie 
af all the reſt, F. 
7 If the ſurviving executor dye inteſtate.the te- 
ſtator is inteſtate though the other executors 


keft executors, G. | * + tbid, 


A 3 2 The _ 


j The firft Table: 
| | 8 The exec. ſo repreſents the perſon of the teſt a- 
li} 4s that the wordaſfignee only makes hine capa- 
ble, H, | 100 
9 What change by death of the teſtator in a pro- 
ceeding in ſuit, |. 01 
10 Proceeding t0 or in execution,where without 
a Scire facias, K. 1b1d 


i 11 Where the executor ſtands in his owne quali- 
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ty, where 1n his teſtators, M. 102 
12 Where on: executor alone may ſue, N- 103 
13 Where ſome exccutors will not jeyne with 
the relt in ſuit, the reſt may ſue alone, O. 105 
14 Where by the death of one cxecutor,plaintife, 
or defendant, the writ is abated, P. 106 


Chap. X. 
Of the poſſeſſion of executors, or their 
actaall having: 
I Hat ſhall bee ſaidſo to come to their 
hand: 4s to charge them, 1inthings 
real}, .. 107 


2 in things perſonall, 108 

2 What ſhall be ſaid, ſuch a loſng or going from 
thews as #0 exeuſe them, TS 
Chap. 


The firſt Table. 
Chap: XL. . 
Ofan executor having aſlets, how farre and 
where he is chargeable and lyable 
to action: 

1 TJ Ayment of debts by ſpecialty or record,t1 4. 
P > of ub. or F444 by [imple contra 
without ſpecialty, - 16 

3 Of debts without either contra@ or Joy 

, Il 

4 Of covenants charging executors by deed or 

ſpecialty, 119 

5 Of wroves done by teſtators, and how far the 
executors are lyable to make amends, 122 

Chap. XII. 
DireCting the Order and Method to bee u- 
ſed by Executors in payment of the 


Teſtatorsdebgs. 
I (Y disburſement about the teſtators fune- 
rall, 145 
2 About proving of bis Will. 146 


3 Payment of the teſt at. debtsmpon record, 147 
4 And firſt debts to the-King yr.Crowne, 147 
5 Debts by judgement or recovery inſome court 
of record, Yo 133 

6 Debts by Recognizance and Statutes, 154 
7 Debts by ſpecialty, by Bonds, Bills, &c. 1 $7 
A 4 8 Debts 


The firſt Table: 
8 Debts by rent reſerved upon leaſes of grounds, 
farmed by the teflator, ' 160 
9. Daties by the teſtators aſſumpſit or promiſe, 
or upon ſemple contrat? made by him, 170 


Chap. x11 7. 
Of devaſtation or Waſting. 


1\TJ Hat ſhaZ beeſaid to be a waſting or de- 

' vaſting,and how many wayes bat may 
be done, I71 
2 Whoſhall by this AG of devaſtation be char- 
ved toyeeld recompence, and make ſatisfaFion, 


| 175 
3 Wheſhall reape the benefit, or take advantage 
of this devaſtation. 177 


4 How farre the executor thur waſting, ſhall 
incurre damage,or make his owne goods liable 


178 
5 By what Way or Meanes fall reliefe be had up- 
on this point of waſting. = | 179 


Chap. x1 v, 
Of an Executor of his owne-wrong. 
I WW Ads or intermedlings of ſuch an 
| one not being executor nor adnini- 
# rator by t ieht, ſhall make him to be become an 


excceitor 


* 
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executor by wrong, 126 

2 In what manner, and by what name ſuch fball 
be ſued, eſpecially wh en another then is exe- 
cutor or adminiſtrator, or himelfe after ſuch 
AT becomes adminiſtrator, 191 

3 How far an executor 'of his owne wrong be- 
comes lyable and obnoxions to ſuits, 196 

4 What 4&s done to him, or by bim, who is exe- 
cutor of his cwne wrong, ſhall ſtand firm and 
good, as done by or to the right executor,1 94, 

5 Of addition and alteration by Statute : 43+ 
Eliz. c.8. 196 


Chap. XV. 


Of Pleas by Executors, and which be beſt, 
which moſt prejudiciall tothema. 


I * O plead hee was never executor, 'nor ever 
adminiftred 4s Z xecutor. 197 


2 Toplead fully adminiftred, I99 


(Y* Judgement againſt executors owne 
goods, thongh noplea of the defendant, 


nor devaſtation doe ſo occaſion, and of the 
ſeverall manners of judeements in ſeverall 
caſes, | | 206 
Chap. 
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| Chap. XVIL-- | 
Of married women and Infants Executors. 


: 76 
I Hether they.may make Wille with or 

without their hucbands aſſent, and 
how, where, and in what caſes, 209 


2 Whether they may be made executors without 
their hnsbands aſſent, or how farre their hus- 
. bands may binder it, 215 
3 Touching adminiſtration, viz. What aGs in 
execution of the executorſhip they may doe 
without their husbands, or their huasbands 
without them, 220 
4 Tonching Infants, and their making or being 


wade executors, wherein the ſever ll 1ges of 


222 
The ſeverall ages of males. 223 
Chap. XVIIL 


Of Legacies. 
Hether any Legacie in certaine, and ly- 


; 
} y ing in Prender, maybee taken or had 
witbout the executors aſſent by the Legatee, or 


females, 


 bim to whom it 3s bequeathed. 233 
2 When an executor can, or ſafely may pay, de- 
her, or aſſert to @ legacie. > UV... 235 


' 3 Whether one executor alone may doe it, where 
there 
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' there be many; or what if the executor bee an 
infant, or a married woman, ibid. 
4 What ſhall amount to an aſſent of the execu- 
tor, and what to a diſaſſent, or a diſability of 
aſſent, 236 
5 How aleaſe or Chattell reall may be givento 
one for a time, with remainder to another, 
how not. | 240 
6 Wherean aſſent to the firſt, or one part of the 
bequeſt, ſhall amount to an aſſent jor the reſt- 
due, 246 
7 Of the manner of Aſſents, and therein of Aſ- 
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any at of the Deviſee for life, or by the death of 
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ring or reſpe@ of perſon! 270 ) 
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EXECVTORS. 


S$d9H E things conſiderable rouching 

SS Exccucors, may all in effeQ be redu- 

$8 c<d co theſe three Heads,vix, Intra» 

Fa JV 1. Their Being. 0 auftion. 
| 2, Their Having. 

3. Their Doing. 


By rhe firſt, I intend their crearion,or conſtitution, 
with.rhe incidents therero. By the ſecond,their In- ' 
rcreſt, Fruition,or Poſſeſhon.. By the third, thei 
Managing and execution of their Office. This laſt 
was,and is the thing principally jn my intention,and 
the chiefe aime of cheſe Diſcourſes ; but neceſlarily 
it muſt have ſome Ingredients, fome Concomirants, 
and ſome Conſequents; as he that travelleth from 
London to Yorke ro ſpeake with 1, $,- muſt [\needes 
pate by and thorow. other Townes and V Wages, 

A 


*  TheOfficeof 
and ſpeake with divers other perſons in his journey 
angrerurne, To comefirſt io rhefirit 3- therein we 
will conſider theſe fixe rhings, 
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Crap. I. 


I- Whether an Extcutor eaxda Will be ſuch Rela- 
tives,that axe canaot be without. the other; and 
therein of the ſcuerall kinds of Wills. 

2, ' How, and by what words ax Executer may be 
made and created. 

3- How be maybe in ſpeciall munner( different from 
the general! faſhioned, limited o/ qualified. 

4. Why mgy makes or be made an Executor, and who 

not, © + 


5." What one may give or bequeath by Wilkwhat not. 

6, How «Will or Extcutor once made,may be unmade , 
and what ſhall amount thereunto, viz. te & revo- 
cation totall or partiall,what to new Publication. 


Of the relation bet weene a Hill and an Executor. 


agg 5 co the firſt, the very name of F xecutar 
JN 9 purporrerh in the generall,one that is to 


ES ccution of ſomewhar is committed, or 
recommended, In our particular therefore , an 
Exccutor of a Will, muſt needes be ſuch an one to 
whom the execurion and performance of ano:her 
mans Will afrer his death is commended, or com- 
miered : Or who is conſtiruted and authorized by 
the Teftaror, or Will-maker, to doe him that 
friendly office; Hence it followes neceffarily,that a 


Will is the onely bed wherein an Execuror _ 
Cc 


os 


hu —_— — 


# execute ſomewhar, or io whom the cx- 
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be begotten or conceived, for where no Will 
is, there can be no Executor, And this is fo 
conſpictous, andevien ro every low capacity, 
thatir needs no proofe nor illuſtration. On t 

other fide, though much be written in name of 


a Will, many Legacies bequeathed, and many -,,. , 
things appointed to be done : Yet ifno Execu. apnea 
tor be named, here is no Will ; for theſe rwo be Woodw. and 
ſo relative,and reciprocal, as rhat one cannot Parcres 


be withour the other ; if no Will, no Execu. - 
ror; ifno Executor,no Will, Yet here wo @ 


Cartions are ro be affixed. x. That a mans Tefamen- 
minde, will,and intent,touching the diſpoſition um quaſs , 
of his goods, being declared, although for wanc **Ptie 


of naming an Execuror he dye intettate, ſo as 
Adminiſtration is to be committed ; Yet tor that 
here isnor onely an inchoation or inceprion of 
a Teſtament, bur ſo farre a progreſſion therein, 
as T'eflatio mentzs, that is, the manifeſtation of 
the party deceaſed and owner of goods ; there- 
fore tMts minde and intention of the Intettate 
being notifyed and made knowne to the Judge, 


who is to commir Adminiſtration, 1s uſually 


annexed (as Irake it ) rothe Lerrers of Admi- 
niſtration, and mecte ſo ro be, as a direftion, 
for, and tro the Admmiſtrator, as well as che 
Will fully, and perfe&ly made, bur refuſed ro 
be proved by the Executor,which is uſuall, An- 
other Catirion is, that where a man ſeiſed of 
Land in Fee-fumple, diſpoſerh che ſame, or part 
thereofby his Will in Wricing, this eth 
good for the whole or part, according io the 
difference of Tenure, alt no Exccuror be 
named; ſo asthe party dyeth Intcſtate,and Ad- 


, minittrationis ro be commirted as touching his 


goods,and yet hath a Wilas rouching his Lands. 
x 4 A 2 <hing Thys 


Sum. Sv. 
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This may ſeeme ftrange, that the reaſon thereof 
is an At of Parliament, inabling ro diſpoſe of 
Land by Will in writing. And fortharLand, 
1s not properly Teſtamentary, neither hath the 
Execurot ( if any be ) any thing to doe or inter- 
meddle therewith ; and therefore is the making 
ornot making of an Execuror, nothing perti- 
nentto the validity or invalidity of this deviſe 
or diſpoſition of Land by Will. So as, though 
where there is not Teſtatio mextis, there is nor 
Teſtamentum; yer may there be che firſt withour 
the larrer. 

Having ſcene that bequeits of Legacies with- 
out making of Exccutors, doth nor amount to 
a Will, Lerusnow conſider, whether the ſole 
making of Executors in the name of a Will, 
withour giving any Legacy, or appointing any 
thing to be done by his Executors ? Whether,l 
ſay, this be, or amount unroa Will or nor? 
Since hereupon the matter nothing is willed, 
and conſequently nothing reſts to be execwed 
by the Executors, whoſe Office, as hath beene 
ſaid, is ro execute the Will, Minde, -and Intent 
of rheir Teſtator, and Vbi non eft Teftatio men- 
tis, nou eſt Teſtamentum, ſaith the (anonift, 
For'anſwer hereunto, confeſling that indeed to 
be the Office of an Execuror, I yet conceive 
confidently, that in the Caſe above pur, there is 
a good Will, andasa Will it is to be proved 
Inns for theſe Reaſons. Firſt, for 
char the maine and principall part of an Execu- 
rors Office, and thar which moſt concernes the 
ſoule ofthe Teftaror (as out Buokes ſpeake ) is 
the payments of his debrs, Now, who knowes 
not, bur thar the very making of an Exccutor, is 
the conſtituting of ſucha perſon, who is ro Pay | 
Tow l 
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all debts; and for thatcanſe and end; principal- 
ly is to have, and enjoy all the goods andchat- 
tels of che Teftaror, and all ſummes of money 
ro him owing, as the naming of L.and B. Exe- 
cutors is by implication a gifr, or donation to 
| them of all the goods,charrells, credirs,and per- 
4 ſonall eſtare of the Tettator, andrhe laying up- 
| on them an Obſigarion ro pay all his debrs, and 


| . makingthem ſubje to every.*mans ſuire and 
| Aftionfor the ſame, Andif the Law ſpeake thus 
much ſenſe ; Duod neceſſa7io ſubintelligitus, non 
deeft ; Whar need then the parry exprefle irin 
his Will? If hc had willed more than this, as to 
have giventhis or that in way of Legacy, ir had 
beeneneedfull for him, ſo to have ſer downe in 
his Will, bur there is no meere. neceſliry that 
every man ſhould give Legacies: the eftares of 
many will not doe more than pay their debts, 
*  norofrtimes ſomuch, ſo as if chey ſhould give 
f any Legacy, ir muſt bea dead and void gift. And 
ſuppoſe a man have much more, and intenderh 
allto his wife,brorher,orfiſter, or other friend, 
his debts being by ſuch perſon paid fince che 
very making of thar party Execuror, wichour 
any more,amounteth ro thus much,and effefterh 
this; Wharncederh then morc words? Fruftre 
fit per plura, quod fieri poteft per pauciora; as we 
' often ſpeake rouching legall patſages;Ir is need- 
lefſe ro write foure lines where rwo be ſufficient, 
Nor is Tefatio mentis here wanting ; fince the 
Tentaror hath made knowne who thoulg have 
the Adminiſtration of his goods for payment of 

his debts, and ir isro be preſumed he had no * 
more ſpeciall Willy fince he did nor declare 
more, bur leit his Executor further ro have and 


doc, Prout lex poſtulat: __ who can ſay;here 
3 is 
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is nothing ro execute? is the ſuingfor, andcol- 
lefting of debrs due to the Teſtator, and the 
paymene of debts owing by himnothing? Nay, 
it is rather ix hoc negotio,the Vnum xeceſſarium. 
Beſides, the making of an Execuror is a defigne- 
ment of a perſon to be the Teſtators aſligne,ro 
whom, and by whom divers things may be fea- 
fible by vertue ofcovenants, bonds, or other aſ- 
ſurances, as after where we come to ſhew how 
the Executor repreſents the perſon of rhe Te- 
Atator will appeare. Alſo ofone, who, as our 
Baookes often ſpeake, is ro diſpoſe che Teftators 
goods for the beſt advantage of his ſoule,bar in- 

- iead ofthar (ſince as the tree fallerh,ſo it will 
lye orreſt) I will ſay, as is moſt forthe honour 
and repuration of the Teſtator. 


Of tbe hinds of Wills. 


4.8.6.1, NOw Will are of two kinds, or may be two 
10.E.4. x. © - WAYEs made, vie. cirher by writing,or Nun- 
Ifithe qcupative; that is, by words nor put in writing, 
= —pay during the Teftarors life ; for after the Teſtators 

> death,this Verbef Will muſt be reduced ro wri- 


2 

= ar ring, and have the feale of the Ordinary, or 
Teſtator in J ſpiriruall thereto aſhxed; and then is ir 
_— as efleftuall, and of as good validity, as if it had 
he |  beeneinwritingin the Teſtators life rime; and 


FI" ſo dothche Common Law allow and approve 
vide 5.H.5, thereof, Bur'l adviſe all ro make Wills by 
1. AM-15 writing, andnor tc leave them ro the doubttull 
& 16-Zlf- fdelity,or ſlippery memory of witnefſes : for, as 
of Leaſes Parroll hach beene faid, thar they be 
Leaſes perjueed,or of perjury : 

 $o0f Wilk Parroll may be feared. Bchides, 
man? times a man dorh ſpeake and declare this 


OI 
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of that.as part of his Will, which his wife, child, 
or friend diſſwadingzhe tetrerh that purpoſe and 
patt of Will ro fall, and departs fromir : Yer 
wirneffes wiſhing it ro ftand,will perhaps affirme 
ir as part of rhe Win. As for a Will, gift, and 
diſpoſition of Land of inheritance, if ir be rior 
talfy wrirten before the dearh ofthe Teftaror or 
Doner, ſofatre (at leaft) as concernes the dif- 
poſirion of Land,it cannor be forthar parr made 
good, by — fo writing after his dearh, 
as for goods and chatrels it may. Yet if it be 
writren before the dearh ofthe Teftator,though 


it never be brought ro him, or reade ro him, af- 4 x. 6. 
rer the writing thereof, it is good enough ; atid Wy. y 3. 


thatnot onely for Land, as the Caſe in King £4. 
6. his rime was ,burt alſo for goods and charrels, 
ſo as there be an Executor named, Bat whe- 
rher ſhall we ſy, rhat this is 2 Will Nantupttiv? 
or in writing ? And ſurely I rhinke, that this is 
a Will in writing, and not verball onely,chough 
T1 want — for we know, that many 
canmot write thetr names, bur onely markes, 
and whar is that? Nay, ſuppoſe one want hands 
and cannor write ſo much as his name;yer doubr- 
tefſe rhis man tray make a Will int writing, chat 
being written by his direftion,as his Will which 
he diftated: nor is the ſabfcrihing of the name 
of rhe maker, any effenciall part of a Deede, 
mich lefle ofa Will, which needes not feating 
as 1 Deede doth. Now put we the caſc on the 
other fide, chat many Bequeffs or Legacies be 
named ina Wilt, and many things expreffe4ro 
be done, barno Executor is nattied in the wth 
ting, onefy by word of mourh; A.and B. be na- 
med Execttrors: This I thinke confidently is 
no Will in wtiting, bur NVantupative Onely ; for 

A 4 that 


Cn 
4 Lg 
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thar one effentiall part of the Will, viz. the ma» 
king of\Executors, is wanting in the writing, 
Nay, the appointing of him Exccutor, who 1s 
namedin a note,left with 4.B. is no ſufficient 
| making ofan Executpr, ſaith the Swmmiſt. And 
* Tit. de Tefts. of ſuch Nancupative Will, Matter Perkans rea- 
Sum. Sts. ſonably ſaith,' that ir properly hath place,when 
Ou one ſuddenly taken with fickneſſe-yiolenr, dares 
oithe ae ; - 
ſurvive and 297 ſtay the writing ofhis Will, forfeare of pre- 
livelong vention by death ; and therefore prayes his Cu- 
time,not rate and others, to witneſſe what his Will is. T 0 
caufingit rhis Will not wfirten, there mutt be ſeven wit- 


to be ; | 
written, oc neſſes, and ſuch as come nor by chance ; bur are 


atteſted by Eſpecially called for that purpoſe,faith the Sum- 


wituclles; ? miſt, / 
me thinkes 


pens mar What ſhall amount to « making one Executor, or 

as his will, - what words requiſite thereunts. 
Tdem ſupr® _ 

fel. 444-6. T JAving before made ir to appearezthat the be- 

ing ofan Executor, is an effentiall parr of a 

Will, and ſo deefſe, and nor bene efſe, onely 

ofa Will or Tettament. Ler us now ſee, Firſt, 

by what words an Executor may be made. Se- 

cyndly, De modo, In what manner it may be 

done. . How the power and authority of Exc- 

cutrors may be limited or divided. As ro the firſt, 

though one doe nor exprefiely by Will, name 

or appoint any to be,Execuror : Yer if by any 

words or circumlocution,he recommend or com- 

mir to one or more, the charge and office which 

pertaines to an Executor, it amounts to as much 

as the ordaining or conſtiruting of him or them 

to be Execurors. As ifhedeclare by his Will 

that 4.F. ſhall have his goods after his death ro 

pay his debrs, and otherwiſe ro diſpoſe at his 

| | plca- 
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pleafure, or ro thar effeR; By this is A. B, made 

Executor, as wasconceived by the Judges, in If o4- be 
the late Queenes time. And long before that, _—_ = 
was it held, thar if one doe onely will that A. B. him and D. 
ſhall have che Adminiſtration of his goods, he is ſome goods 
thereby made Execuror. Yea, in thefaid lare b No wrag 


Queenes time, one giving divers Legacies, and for his 


* then appointing thar his debts and Legacies be« ute, D. is 


ing paid, his wife ſhould have the reſidue of his by this an 

goods ; fo that ſhe put in ſecuricy for the per-, Execuror 

formance of his Will: By this wichout more, © ve” 

was ſhe an Executor, as was held by three Zuil. 28M, - 

viz; Manwood, Harper, and Mounſon, inthe & 16.Eb. 

Lord Dyers abſence, And fo alſo” where an In-' 21-H.6.677 

fant was made Executor, and 4, and B, Over- ; 

ſeers, with this,that rhey ſhould have che rule 

and diſpoſition of his goods and payment, and 

receipr of debts, untill che full age of che Infant; 

by this were they held ro be Executors in the 

meane time, And if A. be made Executor, and 

the Teſtator after in his Will;exprefſeth that Þ. 

ſhall Adminiſter alſo with him, and in aide of 

him: Hcre B, is an Executor as well as 4. and 

if 4, refuſe, B, alone may prove the Will as 

Executor ; notwithitanding it be onely ſaid, 

that h&- ſhall Adminiſter with A. and inaide of 

him, Thus many wayes, and by divers words 

of implication, one may be made Execuror, al- 

though not expreſly ſo named by the Will. Bur 

if A. be made Exccuror, and B. a Coadjutor, 

without more, He is not by this an Execuror + 

with 4. as in King H. 6. his time was held, nor ax. 6.6. 

hath ſuch Coadjucor,or an Overſeer any power ». 21.H. 6, 

to Adminiſter or intermeddle, otherwiſe than ro 5. 34- Edt. 

counſell,perſwade and adviſe ; yer I rhinke he ry - 

may, and in conſcience thould ſo doe ; and oy PING 
char 


Vide Creſ- 
broke & Fox 
Ployd A. 
& B. made 
Pxec. but 
ought not 
to medille 
during the 
life of A. 
& good, 
22. H.8$. 
Bro-155- 
3.4.6 f6.6, 
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that will nor prevaile ro reftifie negligences, or 
miſcarriages in Execurors, he ſhall well per- 
forme the cruſt repofed in him, ifhe complaine 
in the Spirirua[} Court,or Court of Conſcience ; 
and it is reaſon as I thinke, that ſo doing upon 
juſt cauſe, his charges be borne out of the Te- 


ſtarors Aate,or the Executors purſe, whn other- . 


wiſe woul4 nor bc reformed, 


How an Executov, or bis Executorſhip may be - 
mited or qualified in ſpeciall manner, different 
from the general. 


Nov ſer us ſee how this making of an Execu- 

ror may be ſpecially qualifned, And firſt, the 
rime may be limiced, when he ſhall begin to be 
Executor, and thar, either certaincly, or with 
ſome reference ro contingeney. Secondly, rhe 
creation may be condirionall, Thirdly, i may 
be parriall, or dividedly,and nor entirely, 

As to the firſt,one may appoint 18. At. robe 
his Execuror a ycare or more time after his 
death,and this is good, So alſo,if 4.appoint B. 
his ſonne to be his Executor when he ſhall come 
ro his full age ; and in the meane time he dyerh 
Inceſtare. Apaine,one may make and 4ppgint 
the Executors of 4, ro be his Execntors; and 
then if he die before 4. he is Inteftare, untill A. 
die. This creation may alſy be condwonall, 
and rhe condition may either be precedent or 
ſubſequent, In the time of King R.6, one na- 
med 4.and 8, his Execurors.; and if they world 
nor take irupon them, then C, and D. fhonld be 
his Executors : and then there 4. and B.refuſed; 
and the quettion was, whether im ſuire againft 
the debtors of rhe Teftator, A. and B. ſhould 
joyne 
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joyne with C.and D. as where foure Executors 
being named, and rwo refuſe, and the other 
wo. prove the Will, ws all foure muſt be na- 
med in ſuirs againſt the Teſtarors debtors, as 
was there admired, Bur in the principall caſe 
ir was reſolved that the ſuite ſhould be onely in 
the name of C. and D. for that the appointing 
ofthemro be Execurors, if 4, and B.refuſed, 
did imply, char then they only ſhould be Exe- 
curors, And here all foure were never made, 
nor intended to be Executors, but A. and B. 
upon a condition ſubſequent thar they ſhould 
norrefuſe: and C. and D, upon a condition 
precedent, vixt. if A. and B, did refuſe, Ir ts 
tſvall ro make ene or more Exccutors, condiri- 
onally, that they pur in ſecurity to pay Lega- 
cies, Or in -—_ ro performe the Will; nor 
was it ever doubted, as I thinke, bur that this 
was go2d : yer I ſhould adviſe, that ſuch con- 
dition be plainely thus exprefſed, vit, either 
thus ; that if 7. 8.do put in ſecuriry,S&c.by fuch 
aday, that then he ſhall! be Execuror, elſe nor : 
or thus, ix. ro make him Exccutor condirioe 
nally ; that before he doe Adminiiter ( Funerall 
perhaps excepted ) he ſhall pur in ſuch ſecurt- 
ry ; elſe perhaps he being Execuror till the 
Condirion broken ,in thar meane time may have 
diſpoſed of all, or moſt parr of the Teftarors e- 
Nate, In the late Queenes time, there was 2 
Caſe remarkeable to this purpoſe : One Wilkd 
that if his wife ſuffered 1, 8. to enjoy Blackeacre 


CR 
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P. 31. Fl. 
Alice Frans 


(being belike parr of her Joynrure ) for three ,;; her caſe 


yeares, then ſhe ſhould be his Execuror, ore!fe 
A.B ſhould ; and the quettion was in the Com- 
mon Ptees, whether preſently before the end of 
the three yeares, ſhe were Exccaror, or norrill 

«4 o ſhe 


; 
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ſhee ſuffered the Land to be enjoyed three years: 
and it was held by all the Judges, bur the Lord 
Anderſon, that ſhe was prefencly Executor un- 
rill ſhe ſhould diſturbe 7. 8, &c. for upon that 
done ; it was agreed, that the Executorſhip, 
would, by verrue of the Condirion,be transfer- 
red from the wife ro 4. B. But now during theſe 
chree yeares might ſhe have diſpoſed of all rhe 
goods of her husband ; yea, within one of theſe 
three yeares, and leffc time, and then have bro- 
ken the Condition, and have leſtro 4. B. a dry 
Executorſhip, | 

Now to the third Point, one may divide his 
Executors power three wayes, viz, Really,Lo- 
ca!ly,or Temporally : Really thus, He may make 
A. his Executor for his place and houſholdſtuffe: 
B. for his ſheepe, and cartrle, C, for his Leaſes 
and fares by extent, D, for his debts due ro him, 
and ſo divide the power and Adminiitration of 
his Executors at his pleaſure, He way divide 
them alſo, or their power Locally, wiz, A. for 
his goods in Cem Buck. B, for thoſe in Com- 
Oxon. and C. for thoſe in Com,Berk, He may 
alſo divide them in time ; viz. his wife, or any 
other perſon to be Execuror during her life, or 
during the minority of his ſonne, or ſo long as 
ſhe continues widow, and after his ſonne to 
be Executor.So of like limitations, or diviſions, 
either for time, place, or things, wherewirh they 
ſhall intermeddle. Nay, doubtlefſe one may 
be made Execurtor for one particular thing one- 
ly, as rouching ſuch a Statute, or Bund, and no 
more ; and thereof good uſe may be made, as I 
thinke, thus. Many have Bonds, Statutes, and 
Recognizances, for warranty ur enjoying of/ 
L and,or fiecing, or ſaving harmelceſſe fon in- 
tha cum- 
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cumbrances in generall or particular: Now he 
which hath cheſe, ſelling the Land,may by Ler- 
ter of Attorney lawfully afſigne rhem co the par- 
ty who buyeth the Land or Leaſe; burrhis nor- 
withitanding, the intereſt remaines in him who 
ſellech, and by his Ourlawry, they may be for- 
feited orby him releaſed,any Bond to the contra- 
ry notwithſtanding ; andif he dye, the intereft 
in Law will be in,and goe to his Execurors, and 
in their names ; onely Suite or Execution may 
be had and maintained, 

Now then, if the Vendor, beſides afſigne- 
ment make as ro this Statute, Recognizance, 
or Obligarion,onely the Vendee Execmor ; By 
this,the intereſt,” afrer death of the parry, will 
be in him aftually and really ro his more ſafety, 
fince none bur he can releaſe or diſcharge, nor 
any other name need to be uſed ro ſue, or take 
benehr thereof. Bur Oueſt. If che Vendeeyhis 


' Heites and Aſſignes may be made Execurors, ſo 


as thar ſecurity, ſhall goe to them one afteran- 
other without renewed, making of Executors, 
Thus if the party make no other Execuror, he 
dyeth Inteftaie; as to the reſt of his eſtate, and 
as to this ſpecialty onely,” ſhall have an Execu- 
ror, and muſt havea Will proved: and in caſe 
he doe make another Will for his Rate sefidue ;; 
there muſt be rwo Wills proved. Burt in the 0- 


Lua. It not 
Aſſets in 
Law, when 
obtained. 


thercaſe, where by one onely Will,one is Ex- 


ccuror for one part of the ettate, and another 


for another ; there being bur one Will ro be | 


proved,one proving of it ſufficerh, And though 
in the premiſes ofa Will wo be made Execu- 
ors joyntly, and equally ; yet there may be a 
Proviſo, that one ſhall nor meddle during the 
others life, ſo as they ſhall be Execurors ſuc- 

cetiively 


— - 
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ceſſively, and not joyntly ; and thus alſo to 0- 
ther purpoſes aforeſaid, a ſubſequenr cauſe or 
Proviſe, may make the partition and divifion 
of authority, Bur if the Prgviſo or clauſe ſubſc- 
quent, be meerely contrary to the Premiſſes; ir 
will be void ; as where rwo were made Exccu- 
tors, with a Proviſo, orcauſc,that one ofrhem 
ſhould nor Adminitter his goods, This was held 
voyd for repugnancy by Brudzell and Exglefield + 
Juſtices Bur Figzberbere Juſtice was of mind 
that it was not voyd,nor utterly repugnant, For 
the other mighr joyne in ſuites, though nor Ad- 
miniſter ; arg Juſtice SheBley was of a third opi- 
nion different from all the reſt, wiz. that here 
was a repugnancy ; bur the [aft clauſe ſhould 
controll rhe Premiſſes, and ſo this one onely 
Jhould be Executor. 


ho may make an Executor. 


COme perſons may be unable ro make Wills, 

and conſequently Executors ; for thar js all 
one: whoſoever may make a Will, may make 
an E xecutor, and he thar may make an Execu- 
ror may make a Will, There be ninereene fe- 
yerall kinds of perſons unable, as the Caxexiſts 
ſay, romake Wills, but with wany of them we 
will not intermeddle, becauſe we inde na men- 
tion ofthem in our Law, The perſons princi- 
pally,and mott ufefully to be conſidered of by 
as, are cither the defeQtive in underttanding, as 


* Infants, Idiots, Lunatickes, and the like,or de- 


others,as Aliens Corporations, V Ry" 
an 


feftive in power or intereſt, as women Covert or 
marryed; perſons out-Jawcd,attainted,convit, 
or excommunicate Some rouch we will give of 
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q and Fryers, As for Infants and women covert, 


becauſe much is ro be ſaid of each of chem and 
their Adminiſtrations,we will forbeare ro rreate 
ofthemin this place; bur afcer will doe irof 
cach ſcverally. ; 

To begin with an Idiot;narurally he is nor a- 
ble ro make a Will, as was reſolved in the Spi- 
ritual Court becauſe he wants the uſe of Reaſon 
ro conceive what is fit for him tro Will; nor doth 
che Common Law oppoſe this as I thinke. 

A Lunarick having Lucida intervalagthar is, 
ſame ſeaſons of enjoying his righe minde and 
freedome from his Lunacy, may in thoſe times 
of his righc mind make a Will, and Executors, 
elſe nor, for even one by age or ſickneſſe become 
of xon ſane memorie, is unable ro diſpoſe of 
Lands or Goods. | 

One deafc and dumb borne may make a Grant, 
ſaich Mr. Perk. ifhe have underitanding, which ;4e plus Ls 
15 hard,as he confeſſcth,conſequently much more Perk.5.6, 
a Will : bur inthe time of King H.8. it is left a 33-H-8.Dy 
demurrer, wherher a Deed by ſuch, be good or = ——_ 
nor. If bur mute.,he may wage his Law, andat- $,.1;6, - 
turne by fignes,and ſo perhaps by fignes declare. 396. 
his Will.44- 4ſſ-p.36. 18.E4. 3, 

An Alien may make, or be an Executor, ſa 5 IGOR 
as he be not an Alien enemy,for ſach cannor ſue; 9% 
as in the lare Queenes time was held ; bur there g-p.36,P, 
the doubt was,wherher a ſybjeR of Spaixe were 3 1.E6.Poſ- 
at that time to be held an.enemy,no warre being <c#« de 
proclaimed berweene the Kingdomes, though - + M3 
hoittihicy excrciſcd. ; 

As for perſons Arrainted, Convided,or Qut- 
lawed, it will be ſaid, that theſe can have no 
goods of their owne, and conſequently, they 
can make no Wills nor Executors ; anditisnor 
0 


3 Els. Dy- 
203. 204- 
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to be denyed, that we find it pleaded ſpmertimes 
by Execurors, thar their Teſtators Rood Out- 
Jawed. But firſt it is cleare, thar all andevery of 
theſe may have goods as Executors to others, 
which neither are forfeited by Artainder or our- 
lawry, nor deveſted by marriage or Villenage. 
Therfoge as rouching them,they may make Te- 
ſtaments. And thar zl! theſe ſorrs of perfons may 
be Executors,isalſo evident. So alſo touching 
Villens, Monkes and Fryers; who can have no 
goods to their owne uſes. And rhar one artaintred 
of felony, may have an Executor, appcares by 
che Caſe in the [ate Queens rime ,wherein it was 
long debared, whether ſuch an Executor mighr 
maintaine a writ of Error, or nor to reverſe the 
attainder of rhe Teſtator : And as for'other Our- 
Jawrics,the Plea thereof by the Executors, thar 
their Teſtator was,and dyed Out-lawed,proves 
not a nullity ofthe Will, or Executorſhip : for 
then they might have pleaded, rhat they were 
' never Execurors. Bur irtends to rhis, that no 
poods did,or could.come to them for ſacisfaion 
| of the debts by reaſon of out-1awry; yer it hath 
29.Aſ.p. "bin delivered,nor of old only in manyBooks,bur 
63.49.Ed. by ſome of late, rhardebts upon contra, where 
3-550 . the defendant may wage his Law,are not forfcic 
AFp-15* by out-lawry, nor uncertaine damages-for treſ- 


262. Contra Of breach of Covenant. Bur goods taken away 
C.1ib.4.fol. by a treſpaſſergmay yer be forfeired by the atrain- 
p$-19-H-6 der or out-lawry of him from whs they were ta- 
—— = ken,for char the property in rightitil appertaingd 

7.5.Ed. tohim, and he might haye taken them apaine, 


3 
4 

- 3*53- 6-H, whereſocver he found them, pherefore rhe aftion 
LG for this ſhall nor come ro his Executor, but for 


the other, nor forfeired, it may. ; | 
or 


I 


paſſe in batrery.,or falſe impriſonment,&c.ue. * 
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- Whether an Excommunicated perſon be a x 5.4.7 £5 

ble to make a Will or nor, may be ſome doubt, Summ.Silv 

fince Keble denyerh him abiliry ro preſent ro a 7 Teftam. 

Church,and in the very Point antiently, the opi- 

nion of Cazonifts hath becne Negarive,bur more 

lately grew Affirmative. 


Who way be E xecutors, More. 42-E. 31> 


AN Excommunicate perſon cannot Sue,rhat is, 

proceed in Sure as Executor rill he be abſol- 
ved, there being danger of Excommunicartion ro 
all that converſe with him ; bur this makes nor 
anullicy of his Executorſhip, nor overthrowes 
the Sure,but Ntayes it onely from proceeding un- Ty on og 
till abſolution. As for perſons arrainred or out- artaint may 
lawed;we have before ſpoken Affirmarively in be an'Exe- 
way of proofe, that they may make Executors ©xtor by 
for continuation cf the Executorſhip : So of A- bom pe 
liens and others before. Recuſantrs convitted Fguntaine. 
ar the time of the death of any Teitator are diſ- But an Ali- 
_ be his Executors, — 

ther Corporations, Compound, or con- 

fiſting of divers perſons may be made Executors ». —_— 
or nor;I doubr. Firſt, becauſe they cannot be zac.c.5. 
Feoffees in truſt ro others uſe; ſccondly, rhey 
are a body framed for a ſpecial! purpoſe ; rhird- 
ly they cannot come to prove a Will, or at leaſt 
to take an oath as others doe. 


" What a man may give or diſpoſe by bis Will. 
| ving conſidered of the makers of Execurors 

..*by Will,and of them ſo made : Let us now 
B confi- 


18 | Thbe Officeof 
ninebel confider what by this Will may be diſpoſed, gi- 
Verſ.Gran- YEN,OT bequeathed. And firſt, he, who himſelfc 
tham Plow. 15 an Exccutor, cannot by his Will give or be- 
Com f.5-25 queath to any other the goods, charrells, or cre- 

dirs,he hath as Execuror, the property not bc- 

ing alrered, forrhat he hath not them properly 

as his owne,or to his owne uſe : onely he may 

wake a continuation of rhe Executorſhip,and his 

Exccuror ſhall have them as Executor to the 

Hil.20.E1, firſt Teftaror, as was reſolved by the Judges of 
both Benches, in the lare Queenes rime. And if 

he be Adminiftrator, the bequeſt is then alſo 

At anytime void,nor then will they goe to his E xecutor,bur 
in his life tg a new Adminiſtrator ; bur on his death-bed 
px al* he may give them by Word or Deed,though nor 
property. Þy Will. Next if a man have debrs owing ro him 
| as many have much, it is confiderable, whethe 
So 48. E. 3. ÞY Way of bequelt in his Will, he can give away 
f. 144x5. theſeroany from his Executors, And doubr- 
Where the lefſe he canner effcQually in Law they being not 
Sy = ſabjc ro aflignement unto any except the King. 
the Execu, So a5gif he give ſuch a debr to 4. and ſuchro B. 
eors, it was Yet muſt the ſure for them be in the name of rhe 
held that Executor,and ſv alſo the Relcaſe orAcquitrance 
the other for themyand not in theis names to whom the be- 
—_ queſt is, Bur when they be received, if there be 
leafeit, nodebtsto pay, the Executor ought to deliver 
If ſuffici- them to the party ,to whom the bequeſt is, and 
. ent other- therefore may be compelled in Court of Con- 
oP PF ſcience,or inthe Spirituall Court. Therefore the 
ifnone, Caſe of the bequeathing money, payable upon 2 
48.E,3.p. Morgage, is in this manner to be underſtovd to 
34-15. 11+ be gacd,and not otherwiſe,as I take ir. He that 1s 


_— : . *35 Joyntly with any other eftared in Lands or goods 
Where both ſtated joyntly by one Grant. Differences berweene 
joynt-renants & Tenants in Common, bolding by ſevcrall grants: 

can 
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| @an giveno part by his Will, bur all wiſlſuryive, Another 


but by Aftin his life he may diſpoſe of his part, 
and the Aſſignee may diſpoſe of his moiety by 
Will; yearto h ic be halfe an Horſe or Oxe, 
thar cannbr be ivided. So ofa Leaſe of Lands, 
or Tithes,or Grant of goods ro rwo, babendum, 
one moyety to the one ,and the other moyery ro 
the other; each may give his moyery by Will. 
Bur if one be poſiefied, or eſtated for yeares by 
Leaſe, Wardihip;or Extent,&c,in rhe right of his 
Wiſe,or have the next avoidance of a Church mn 
her right,he canaor by Will give or bequeath a- 
ny of theſe ; bur notwithſtanding they will re- 
maine unto his Wife upon his death; bur yer 
his Gift or Grant of chem, raking effeQin his life 
rime,would binde his Wiſe, and carry away che 
intereſt from her, If one be Tenant for the lives 
of one or more; others, as oftrimes men rake 
Leaſes for lives of yonger perfons thanthem- 
ſclves, this cannot be by Will diſpoſed of, for 
that iris no charrell, nor is it within the Starures 
of Wills, forthar iris no ſtare of inhericance, 
Therefore {er the parry looke to convey it in his 
life rime, leſt ir go roan Occupant,viz, him who 
firſt ſhall enter ; If ir be a State in Land, he muſt 
cicher make Livery, have a bargaine & fale inrol- 
led or covenanted to ſtand ſciſcd to the uſe of his 
wiſe, or ſome of his blood, or make aLeaſefor 
cares, determinable upon choſe lives : Good ir 
by bargaine and fale for yeares, ifche thing be 

in Leaſe, that ſo wichour Inrolment or Atturne- 
ment the Rent may paſſe;elſe a bargaine and ſale 
may be made for a moneth, or ſuch like rime ; 
and then a Releaſe or Grant of the reverſion, in- 
ficad of Livery and Seifin. But if x man have s 
#Leaſe for neve; ſo many yearey, dererminable 
B : npor 
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kind of Te- 


nants 1n 
Common, | 


The Officeof 


upon life,or lives ; that is, ifſach or ſuch live fo 
long (which unskilled perſons call a Leaſe for 
lives ) this Stare may well enough be given, and 
diſpoſed by Will, - becauſe it is bur a chattel1, If 
a man ſeiſcd in Fee, or in Tayle of Land havyi 
Corne growing upon it, and by his Will doe 
Stat. Mer- give the Corne,anddye before ſeverance; this is 
e9%. eap.2+ a good bequeſt, becauſe rhe Corne thould have 
—_ ofme one tothe Executor. So itis alſo of a Parſon 
454 touching his Glebe,and a wan ſeiſed in the right 
quam de Of Nis wife, or his owne right, bur for life. Bur as 
«liir, Ec. for trees growing upon the ground: theſe can 
Qua-If the ng otherwiſe be given by Will.then as the Land 
be devigga it ſelfe upon which they grow,' may be given of, 
by the Sta. Which warreras nor pertaining to the Office of 
tute of Executors,viq.How.,and in what manner Lands 
Wils,with- may be given by Will, I intend not co treate in 


out giving thoſe di 
__ tr O theſe diſcourſes. 


ſclfe. « 4 
Of the Revocation ond Conntermand of wils and 


new Publication. 


-JAving conſidered of the making of Wills and 

—_ Ler us before we come to the 
Probat,conhider of Revocation,for that way take 

mms ge away the force ofa Will rightly made. A Wilt 
morte «ou- therefore having rwo par's,viz Inception,which 
nn__ is the making, and Conſummation, which is rhe 
vleadin of death of the Teftaror or maker of the Will, 
it by TH there is power in him at any rime before death, 
ing a later ro'revoke or alrer his Will ar his pleaſure, Conſi- 
Will.t:6. #n- der we therfore of Revocations, and alſo of new 
yy 5 you Publicarions,or Reaffirmance of Wils in whole 
© *#7+% or in part. As therefore a Will may be made by 
word. $0 alſo way a Will made in writing, be 
by word reyoked or difanulled : for fince every 
making 
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making ofa latter Will is a Countermand, and 
ſuppreſſion of theformer Will;and fince a Will 
4 | may be made Nuncupatively or hy word, and (0 
ie | by making a verball Will, one way revoke a 
writnen Will; It will thereupon follow rhart one 


'B by word may ex preſſe the alrerarion ofhis mind ; 
pi thus farrethat the Will by him formerly made, 
Ye ſhall nor ſtand,but be revoked and annulled ; & 
fie this will tand and h<c.effeftuall# ſo as if he after 


hr | dye withour making any new Will,or new Pub» 

lication,or Reaffirmance of the former, he dycrh 

inteſtare or withour Will. As a Will may be 

aq | wholly revoked, fo alſo in part: Hereabour a 

of | goodreſolurion was in a Kentiſh Caſe, where 

of | 2n< Ryete by his Will in writing did give ſome 

ds | Gavel-kind Land,to one Harriſon,andhve dayes 

's before his dearh, ſaid in the preſence of witneſ- 

ſes, rhar this gift ſhould nor ttand, andrhar he 

would alter it when he came home, Achring them 

nah 0 beare witnefle of his Revocation, Now before 

at} he came home he was killed by the ſaid Harri- 
ſon, who cauſed the Wilt in writing to be pro- 

4 ved and afterhe was artainted & hanged for the 

ts muarcher,and his Scnne by the Cuſtome of Xent, E1;> 

(vi. the Fatherto the hough, and the Sonne ro Dy.3 = 

Vill the plough) entred into the Land: and this man - ; 

ner of Revocation, by word only was held ſuffi- 

theft << alchough che Will in writing were nor 

rill cancelled nor defaced, And the like reſolution 

ach, for verball Reyocations is implyed in che Caſe M.2g8-&29 
of Forſe and Hembling, where ir being reſolved E!,00-lib.4- 

rhat a Feme Covert,or marricd woman,by word /*%** 

role Countermanding and Revoking her Will for- 

e by merly made, when fhe was a ſole or unmarryed 

, be "oman: this was nor efteQuall, nor of force, by 

very} "eaſon of her Coverture,raking away the freedom 
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of her Will, hereby it is implyed that another 
who hath freedome of Will, may by word ſufhi- 
ciently reyoke a Will in wriring; and fo was it 
ſincealſo admirred in the Caſe berweene Sir Ed- 
werd Meuntagut ani Feoffryes, touching 'the 
Will of Sir Joby Zeoffryes,burchere a difference 
was conceived berwixr ſaying, I will revpke my 
Will, which onely expreſfed a purpoſe or in- 
rent, and therefoxg was no preſent Revocation ; 
and ſaying, I doe revoke it, or it ſhall nor ſtand, 
or my heirs ſhal have my Land, which croſſed rhe 
gifrof ir by rhe Will. Andas Wills may be whol- 
ly or in partrevoked, ſo may alſo rhe Executor- 
ſhip of one or more of the Execurors, and yer 
the Will may ſtand in all the other parts, ſo as 
there be any one Executor or more unrevoked ; 
bur ifall be revoked, rhenthe whole Will is re- 
yoked, becauſe no Will can ſtand withour Exe- 
curors : and this Revocation may be by word og- 
ly, wichour being exprefſed in che Will pr any 
orher writing. But I would wiſhall roexpreſſe 
ſuch Revocation jn rhe foore of the Will, or thar 


*rhe name or names of the Execuror or Execcurors 


Vide 6.F.6. 
Dy-74.& 
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ſorevoked be expunged or blotred onr ofthe 
Will, and that this be done inthe preſence: of 
ſome witneſſes, ro teſtifie the at and mrenr of the 
Teſtator. 

Againe,Revocations may be by aft in Law a3 
well as in faQ,or by dire andex preſſe rermes, as 
in the ſaid Caſe of Mountague and Feoffryes, 
where Land being deviſed by Will, and the De- 
viſor after making a ſeoffement, rhoughrhere 
were ſome defet in the Liyery, ro make it effe- 
Auuall, or if he made a bargaine and ſale, tharwas 
never inrolled,or granted rhe reverſhon, bur no 
attuinement had, ſo as the Land paſſed nor, yer 

in 
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in al rheſe Caſes the Will or gift of Land flood 
revoked : But in cafe he had onely Covenanted 
that he would have made ſuch an eftare, and nor 
done it, this was held io be no Revocation, And 
fo by ſome, in caſe he doe bur make a Leaſe, lea. 
ving the Fee fimple, as it was, but of this Overe; 
And ifa difference may not he berwixt making 
a Leaſe for yeareg,anda Leaſe for life, which al- 
rereth che Freehold. Ifa Leaſe for twenty yeares 
be bequeathed $0 1 $. and after the Teitator ma- 
ketha Leaſe for fifteenc yeares,reſervinga Rent, 
I rake thisto be no Revocation of the bequeſt ; 
bur if the Teſtator after this Will made, rake a 
new Leaſe for a longer terme, ſo as the former 
Leaſe is furrendred in fat or in Law, this muſt 
needes be a Revocation of the bequeſYor ar leaſt 
an adnullation chereof, and rhar alchough rhe 
bequelt were generally of his Leaſe, nor mentiv- 
ningthe number of ycares;for this which he now 
harhyis another Leaſe, and nor that which he had 
at the rime of the making of rhe Will, So,ifone 
give his blacke Gelding by Will,and after, before 
his death, he ſelleth or giverh away rhar Horſe, 
and buycrh anorher blacke one, this new gorren 
Horſe ſhall nor paſſe by the Will, hecauſc it was 
nor che Teſtators,at the time of making his Will. 
So alſo, ifthe Cropinthe Barne be bequeathed 
in Ofober, and. the party lives till thar crime 
ewelve monethyhaving ſold char Crop and Inned 
a new,this later Crop ſhall noc paſſe by the Wil, 
and the former cannor. 

Againe,as Revocation may be by alteration of 
the Stare of the Deviſorgn the Land Deviſed ; ſo 
may it alſo be by alteration, in ſome caſe of the 
Nate or quality of the perſon of the Deviſor, As 


.1t a woman ſole make a Will, and after rake a 


B 4 Huſband, 


24 


Meo25.26, 


Elit. 


Me. 3 $, 39. 
El. in ba.reg 


The Office of 
Huſband, this without any more, as is reſolved 
in the ſame caſe of Forſe and Hembling, doth 
worke a Revocation,or adnullation of rhe Will, 
for that elſe ir ſhould be irrevocable, fince ſhe 
having loſt the freedome of her Will, cannor a- 
Qually and direQly make a Revocation, as we 
before have ſhewed. But norwithitanding her 
Will be revoked, yer in caſeher Huſband before 
or afrer — her were bound or Cove- 
nanted, to performe this womans will, it he (© 
doe not, by payment of the legacies therein be- 
queathed,his Bond or Covenant ſtand good,and 
be ſurable againſt him,as was adjudged rouching . 
the Will of Elxzabeth Smaleman, marryed after 
her Will made ro one Wood, Who firſt was 
bound to, performe it : yer another caſe there is 
of Alteration in the ſtate of rhe Teſtators per- 
ſon,which makesno Revocation of his Will. As 
ifhe being of ſound minde and abiliry, make a 
Will, and after becommeth franticke, In this 
caſe this is no Revocation.Soas his Will ſtands 
fill his death irrevocable, if he recover nor, Now 
of a Will Revoked, there may be a reviverby a 
new Publication, and chereof now. | 


Of new Publications. 


HAving ſhewed how a Will may be revoked, 
and fo loſe its force;let us now ſee how wirh- 
out making a new Will, that ſo revoked may be 
revived,and ſer on foote againe. And thar is di- 
vers wayes: as,Firit,by a Codicill annexed after 
rhereuntogas was reſolved berween Betford, and 
Barnecotin the Kings Bench, Secondly, by ad- 
ding anyrhing to the Will,oftnaking a new Ex- 
ecuror,&c, Thirdly,by exprefle ſpeechor wores 
ks. t 


ExEcCV TORS. 
thar it ſhould Nand or be his Will;zasT conceive, 
ro have beene rhe berter opinion, inrhe ſaid 
caſe of Mountague and Izoffryes wherein yer was 
much difference of opinion, both couching Re- 
vocation and new Publication. If a man having 
made a former Will,doe make 2 latter, which is 
more than a bare Revocation; yer if afterward 
lying upon his death-bed,and ſpeechlefſe, both 

ſe Wills be delivered into his hand, and he 
required ro deliyer ro one of his friends about 
him, that Will which he would haye to ſtand, 
and'to keepe in his hands the other;he rhercup- 
on deliverethto che Miniſter or other his _ 

bours, the firſt made Will, reraining in his hands x 
the latter,as was done in the rime of £dward the 44 £4.» : 
third; Here the former Will, though made yoyd fol3 3» 
many yeares before, by the larter,is revived, and 
ſhall ſtand as the Parties Will, Bur now pur the 
caſc thar a Bequeſt at the firſt is yoyd, yer by Pub- 

lication after,it may be made good, as if one give 
to Sar, his wife, a peece of Plate or other thing, 
and harh no ſuch wife at the time, bur afcermar- 
ryech one of that name, and then publiſheth his 
Will againe ; now this ſhall bea good Bequeſt, 

So iſ one Deviſe lands or goods, which one hath 

nor; Ifhe afrerdoe purchaſe the ſame,ani then 

ſay chat his Will before made ſhall ſtand, or be 
a, his Will, icſhall bea good Will and Bequeſt, 3.& 4-P.M 
a for this is in effe& anew making, And thongh Py. 143+ - 
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De moit of the precedent caſes, be of Revocation of 
li- particular parts of the Wil,and nor of che rorall: 
er Yer firſt, be ir conſidered, that char part ſo revo- 
id ked was in effeQ the ſubitance of the Wils Next 
d- it is eaſily diſcerneg that if one part be revocable 
X- ſois another alfo; And thus Revocation may 


d, ſpread ſelfe oyer the whole ; nay, Oe 
r 


The Office of 
che whole,Uzs flatu, may be revoked,ns we'l a5 
by parts, evenas a tagotmay be rut wholly into 
the fire,as well as ſtick by tick, And as the Peltei-, 
ties or dif poſing parts of che Will, are revocable 
and revivable by new Publication as aforcſaid,ſo 
isalfo the conftiration of Executors. As if one 
ofthe Executors names be ſtricken out, aud af- ' 
rerwards a ſtet be written over his head by the 
Teſtator,or by his appointmenr, now is he are- 
vived Execuror, So ifrhe Teftator ex prefſc by 
Word, in the preſence of witneſſes thar the par- 
ry pur out ſhall yet be Execuror; butnow I 
meane,where rhe Executors name is not ſo blor. 
xd our,bur thar itmay be read and diſcerned; 
for elſe rhe ftet is upon —_ and if the Ver- 
ba'lreaffirmance ſhould renue his Executorſhip, 
then muſt rhe Will be partly in writing, and 
partly Nuncupative, his name nor being to be 
found in the wriceen Will, 


$$$$$$$$$$$$${ $$$$$$$$ 
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Of the State of things inſtantly upon 
the Teſtators Death,before 
any Will proved. 


Here we will conſider theſe ſeverall things. 
I. What is wrought by a gift of 2 thing certajne 
-_ knowne ,as the White Horſe. the Re 
c, 
2. What by a Bequeſt to an Executor. 
3. _ wrought by a Releaſe in the Fill, to 4 
Debtor. Me wap 


a Cow, 


4. what 


P, 
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4. What by making a Debtor,or Creditor,an E x+ 
Eculotys 


S ronching the firſt, 1i4. the Bequeſt 

of a chacrel reall,or perfonall,which 
& the Teſtator had in pofſefſion, nar- 
withſtanding rhar, if the ſaid Tefta- 
tor had by his Deede or writing, or but by word 

in his death-bed,or before,given theſe his goods, _ Gu __ 

% 

and dyed before they had heene taken, heto \ 1o.u. & 
whom they fo were 'given, mighr have raken 739-6. v-de 
them; yet in this cafe of gifr by Will ,neicher can G.8-f-95, | 
the Legaree,wig. he ro whom they are bequea- - he fo. 
thed,cicher rake rhem,or recover them from che \[,,1. zee 
_—_ ws —_— raking them; by any .10.f.47. 
Suire at the Law,for that he hath no rty in #652. 

them ; yea if che bequeit be ro himſNe, who is 50 — 
made Executor, be ir of Leaſe,Plare,Carrell,&c. pe f bn vio 
They ſhall nor veſt nor ferrle in him as Legare, ag. onely 
bur as Execuror, unrill exprefſe, or implyed c- Gaw. conty. 
leftion, but made ro have and rake the ſame by © __ 
way of Legacy. And the reaſon in both caſes 15 - *—_ 
this,vVIX. Thar the Law preferres devrs, and rhe See more 
farisfattion of them before Legacies:and rycs Ex- ofthis Tie. 
ecutors alſo to tharrule,and therefore will tranſ- Cegacy - % 
ferre nothing from or cur of rhe Exccuror grilt he we _ 2 
having confdered of the Srare of che. dehrs ro be precmor 
paid,and goods purof which rhe ſame are co be onely, 
paid,ſhal! find rhat ſafely rhis or chat Legacy may 
rake effeF, withonr making any defe& in pay- 
ment of debrs,or drawing npon him and his own 
goods any damage or loffe as a waiter: and there + 
upon ſhall affenr ro ſuch Legacy,. Thus now i5 
the Law caken; but hererofare ſome opinion 
hath run otherwife,vix, Thar he ro whom any 
Bequeſt was made-of a'thing knowne and cer- 


tain, 


29.H.6.8. 


The Office of 
tain&,might take it wichour any afſene of the Ex- 
ecutor : and thar when to the ES himſelfe 
fingleor any good or Chattell moveable or immoveable 
ſuddaine 0» was bequearhed: In caſe there were otherwiſe 
pinions 8 ſyfficient goods, for ſatisfaftion of debrs,the'ſame 


© P2int for ſummes of money bequeathed, or ſo much in 
| tn od Plare, or Rings, Fs evNenr that chey muit be 


adjudged as rhe Legare ſuch an intereſt before delivery, as 
To = that dying before payment ir will goe to his Ex- 
he, ecucors. Butas I rake ir,nv ſuch ro whom any 
2ue.ot this thing certaine is given by Will,- can make any 
ſeemore gpift or grant of it, before the Executor have aſ- 
after T*f. fonred ro his having thereof; Nor perhaps will 


thereabout the Execntors afſenc, after the grant have ſuch 


why ſo yer? more chan an atrurnementr ol a Le(- 
ſee, which is alike aſſent ro the granr of ano- 
cher? And Syere if by the our-lawry of the Le- 
garce, before the Executors aſſent, this thing 
bequeathed be forfeired. 

If without juſt cauſe an Executor will refuſe 
ro aſſent, he is compellable by Law Spirituall, or 
Courr of Conſcience, yer if Spirituall Court 
prefſe ro do where is juit cauſe ro Rtay,a probibit. 
lyerh, wt Credo ; for fince Executors ſtand lyable 
70 recovery of debrs againſt them by Common 
Law, it is reaſon that Law enable them to keepe 
wherewith to pay. And here yer notre ſome (ce- 
ming oppoſition in Law ; for where before great 
difference was ſhewed berweene a Deviſe or Be- 
queſt,and a gift or alienation executed in -_ 


wy 
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liſe rime * Yer the Lord Dyer reports it tobe 
reſolved,that where a Leaſe for yeares was made 
a pon condirion that the Lefſee ſhould nor A- 
liene in his life rime, that yer a Bequeſt of his 
Leaſc by his Will;was a breach of the condition, 
as being an alienation in his life time. 

3. Ofa diſcharge by Will to a debtor ſome 


_ queſtion way be whether ro perfeft and make 


good his, ſo as the debtor may plead icin Bar, 
there be nor requiſite,as in che former, an afſenc 
of the Executor,On the one fide,fince this giving 
is a forgiving, for he ro whom ir is bequeathed, 
cannor otherwiſe have ir, then by way of rerai- 
nergir way probably be ſaid, that here needs no 
ſuch afſenr of the Executors,as in the caſe where 
any thing is ro he transferred; for here is rather 
an extinguiſhment, and an excneration then a 
paſſage of a Charrell by way of Donetiox : On 
the other ſide it is probable that it being bur a 
Bequeſt,and ſo a Legacy, fince debts are in Law 


- and Conſcienceto be ſarisfyed before any Lega- 


cyes, that therefore the Executor having not , 
ſufficient Otherwiſe ro ſarisfy hisTeſtarors debts, 
may ſue for this debr, and refuſe ro ſuffer itro 
paſſe away as a Legacy. And to this opinion doe 
I encline,as beſt for Creditors; and fatisfaftion 
of debrs is by Law reſpeRed as an at greatly con» 
cerning the Teftators ſoule, Bur ſome will per- 
haps make a contrary doubt, that although there 


be an aſſent of che Execurors to this diſcharge, Not de efe, 
yerit will nor amount to a legall releaſe, for that but de bene 
a debr,ar Jeaft,if ir be by ſpecialty, cannor be re- «fe. 


ſeaſed bur by Deed, and a Will is no Deed, for a 
Seale is not neceffary thereunto, though itbe fir 
and convenient; wherero I giye this anſwer,that 
a Will though ic be nor properly and legally - 
e 


21.H.7.31. 
Plow, Com, 
a85.cont. 
D:nby & 
Choke. 8. E, 
4+ 3+ 
And may 
be granted 


thar he 


ſhould ac- 
count be- 


fore the 


Ordinary 


r it. 
Yea it 


ſeems Plow. 
x$6.4.the 


Law was 


The Office of 
Deed, for it may be good enough without a 
Seale,which isan eſſential] parrof a Deed, yer 
hath ir the force and <ffet of a Deed; for asa 
Releaſe cannnt be made bur by Deed, ſo neither 
can an Eftareor Intereit though bur ſor yeares 
in Tirhes, Adyowſons, Commons, Faires, and 
ke things be granted or aſfigned otherwiſe than 
by Deed, yerit is cleare, that ſuch a tate for 


- 


Yeares in any of theſe may be _ſiven by Will, as * 


well as a Leaſe of Land, which proves a Willro 
have the force andeftet of a Degd, 


Of making a Debtor or ('reditor, Exzcutor; and 
firſt of the Debtor made E xecutor. 


Uppoſe we then that 4. and B, being made 
Exccutors, the Teſtatog was indebted ro A. 
twenty pounas,and B. was indebred to the Te 
ſtator cwenty pounds ,how doe things tand pre- 
ſ{cntly upon death. Firſtic is cleere that the debr 


of B. to the Teſtator Rtands in Law extinR, this . 


making of him Execuror,being a releaſe in Law. 
Theretore ſer Debtces take heed of making their 
Debtors Execurors : And yer doubrlefſe me 
thinkes ſacha Debcor made Executor ſhould 
hold himſelfe reftrained in Conſcience, from ta- 
king benefr rhere»fiif (the debr remitted )rhere 
ſhall-want ro ſatisfie cither debt or Legacy ofthe 
Teſtaror : and I doubt whether a Court of Con» 


ſcience may not juſtly ſo order; the Teſtaror, 


being perhaps ignorant of this point in Law,that 
this debr ſkould be releaſed by making rhe Deb- 


taken to be tor Execuror, And what is ſpoken of making the 
as fspra.8. Debtor Exccutor,generally the ſame is to be une 
I" he deritood of making any one of the Debtors Exe 


never adminiſter. 21. E.4.3, 81, x4. H.6. 38. 
Starks & 22. per Vavdſer. cars 


3. R. Jo 20. per 
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cutor,where there be many joynt debrors:and ſo 
alſo where many Exccutors be made, and bur 
one of them is Debror ro the Teftaror, for they *' 
cannot ſue withoft making him who is the deb- 
ror.alſo a plainriffe,which he cannor doe againſt 
himſelfe. The like. Law touching Agﬀions of | ,, _ , 
treſpaſſe or account: Yer of o[d,where one made OS b rg 
his Bayley one ofhis Execurors, together with murrer in 
A-and B. who brought an AQtion of Account a- *reſpaſſe 
ainſt the Bayley, in their rwo names onely ; =. ow 
Fultice Herle held the Aftion well brought: This _ 
was in the beginning of King Bdwardthe third who was | 
his time ; bur the contrary hath beene fince rc- treipaſſor. 
ſolved:ſome alſo have held, char though inthe 3:E-3-23» 
life of this Exccuror,who was a debtor,he conld 7 = Jo 
not be ſued, yetafter his dcath, che ſurviving {hoke. £ 
Executors might ſue his Executor : bur that can- 21.H-7.3ts 
nor be,as I rake it, for that the debt was utterly 29-E -4-3+ 
extint, by the making of him Execurtor ; as if "ne =—_ ! 
the Teſtator had releaſed irro him, yea, though PEW” 
this Exccuror dyed before he did ever Admini- -p1yd.om. 
ter or prove the Will. And like extinguiſh- 185. 
ment of the dehayf he Creditor mairy with one * 1 H.4.,f 
of the Execut the Debror, yer was there ©3 64. 
an Aftion of debt maintained temp. Edward 3. 
By the Huſband and Wife,againſt the Huſband, Fa Sh ; 
and other Executors upon an Obligation by the gs 
Teſtator ro the Wife, before her marriage. Bur 
ifa debtor rake Adminiſtration of the goods of 
his Creditor, this me thinkes ſhould nor diſ- 
charge him,bur that his debr thould fandas Aſ- 
tersin his hand, becauſe che inceſtare did no aft 
ro free him fromthe debt. 


The 


wag "a 
The Office of 
The Debtor or Creditor made E xetutor. 
| 'Tlis making ofthe Debree Execuror, and ſo 
the parry who both ſhould pay and be payed 
Plow. cons. : T 
135. By all the debr giverh him clearely power to pay him- 
the ne es, ſelfe betore any other, if his debr be by Speci- 
"_ alry or upon Record, Nay, ſome have held thar 
heefe Ju- ſo much of the goods of rhe Teſtator, ſhall be 
__ lod. altered in property ont of the Executor, as Exe- 
= A the <vr97,into him as Creditor, but how that can be 
goods be of I cannor ſee: For whether ſhall ic be farisfyed 
more value, our of the Leaſe and Charrells reall,or perſonall, 
_ - "x whether our ofthe Corne in the Barnes, Garrell 
nov” 5 att inthe Fields, Plate or Houſholdftuffe : rhis cill 
See Plowd, (ome eleftion made by this Debree Executor, 
cm,544 Cannor be knowne, nor ſhall be effefted by any 
the like of operarionof Law, preventing the Executors e- 
Je era leftion,in raking his ſatisfation, where and how 
d = 4 he will.For certainly,as an Executor hath cleRi- 
ven to the on to pay which Creditor he will firſt,ſo hath he 
Executor. eleQtion to pay,& ſatisfy himſelf, by whar part of 
Or = the the TeRtarors goods he will, yer perhaps if there 
Br bn be ready money in the Executors hands, there 
alltono ſhall be an alteration of rhe p ry of fo much 
more than therof as was owing by the reſfMOr to the execu- 
mas = ror:& if there come nor to the hands of ſuch exe- 
com,185.x 3 curor ſufficient to pay himſelfe, he may have an 
H.8. 15. 1x Aftion of debr againſt rhe orher Executor, or rhe 
#.4.83.1 2 Heire,as by ſome hath bin conceived: yer let iz be 
—_ 31-20 el adviſed of, wherher,ifhe do adminiſter art al, 
—»4 -4 #** and ſpecially,if he pay himſelfe any part,he have 
Plow. 184, not thereby barred or difabled his Suire for the 
b.& 1856. Refidue, Burifherefuſe ro Adminiſter at all, 
_ Fo = ic were very unreaſonable thar he ſhould nor be 
—— 2p. able to ſue the other Execucors, ſor ſo a Debror 
portion his Might by ſubtilry make his Creditor an Execuror 
debr, with others) and take a cowſe that his gr 
thou 
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ſhould c6me only into the hands of thoſe ochers, 
ſo astheDebror could nor pay himſelte; and 
conſequently, if he could nor ſue che other Exe- 
curofs, he ſhould thus beſtripped of his debr by 
a ſleighr, Qyere,if he may bring the aftionin the 
name of che other Execurors,onely the Will be- S- 
ing proved in his name, as well asin the names 
of the reſt,ot whether the Aftion ſhalbe brought 06 © | 
in his name alſo, and then he be ſevered ar his 
owne prayer: But Heire rhere is none 
to joyne with him,and him may he ſue;if he have. "= 
not Adminiſtred as Exccuror ; this admirred,thar » EEE G 
the Bond extend ro the Heire,which without ex- Hemay ſue 
prefſewdrds irdorch nor, though for the BxEC- Cole 
corirhe otherwiſe. bend ned 

Thus having conſidered of the fate of bing he have 
before and wichour any Will proved, or.other fot ſuffici- 
aftdone by Execttrors: we ſhould nowecomerto len 
rhe poinr of proofe, bar rwo things —— ” —— 
ds in Order TRE ra 


HI004$4000400-40:4544 
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. What maybe doxe by or to ex Executor before | 
ing of the Will, 
2. of reſuſal,aud the things incident therewnto. 


Before probate, what may be deve hyers to Exe- . | 
CuEOr's. F 


\No< trad r—o——angrmbwerk he. 
KS may ſciſe and take into: his hands a- 
t& ny of the goods of che Toftator; yea -* 
C enter 


The Office of 
enter into che houſe of the Heire, if nor locked, 
fo ro doe, and ro. take the ſpecialties of debrs, 
and generally he may doe all things hich co the 
Office ofan E xecutor pertaineth (except onely 
heinging of Aftions and Proſecution of Suites, 
9-8. 4,f. zz Hemay pay dehxs, receive debrs, make acquic* 
47-7-H.4. tancesand Releaſes of debis due ro the Tefts- 
es. They orand take Leaſes or acquittinces of debts 0w- 


ker © ing 
Lathe he day incur e for. 


upon like paine of forſeiructe gas iftche Will were 

proved Alfo an Exccuror may before Prebete, 

ſell or give away any ofthe gags or Chanrils of 

che Teftaror. And whereas the affent of an Exc- 

enfor, is wo the ferling and Exccution 

ofa Legacy,as hath beene fhewed. S024 

one give me his white Horſeyar blacke Cow gy 

Wrey-23-E1 Will,or any other well knowne thing, I cannor 

afterhis death rake ir,though I come where ic is, 

buram punithable by alin of tre] ac the 

Executors fuire, if he doe ndr afferir ; yet ah 

Executor before the Will proved, may giverthis 

afſent, and it wil[ſtand good. Yea, although he 

dye after any of theſe afts done, the Will being 

hever proved by him,yer doe chefo Aﬀts fo done, 

ftand firme and good,as I rake it, Yer( ns Fiimd) 

an Exerntor making his Will, and dymeg before 

he had proved the Will of his Teſtator: his 

Exccnormay nor prove both che With, and fo 

2,25, coir chrgavde wormglecrdeber pod hoquentte 
#5.Dy. 373 cate : | 

carhe Execucor, his Executor may rake Admi- 

niſttatien.of che firſt Teftarors goods, with the 

Witzxantzcil,as by Dofior Dyarie, wes in the 


fate 
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ed, late Queens time declared ro be the Law and 

ts, | courfeof the Court Spiitualro whicheredir was 

given by the Judges of our Laws andche Court 

of Star-chamber :: for though the Book doc not 

mention it 1@ have been in Star-chambers it is 

elſewhere fo repurted : Yea an Execucor, for 2,-.i Plow 
of the T eftator taken from him or aure(- con. 28 e. 

Paſie done upon the Leaſe, Lands ora Difirayn-- Caſe of 

ing, os Impoundirigof goods or Canell, may _ 

maintaine beford the Will be proved, Agtions © ©*** 

of Treſpaiſe, or 2 or detiznene, for theſe 

Attions ariſe upon the Execarors awne poſſelt- 

on, But before the proving of a Will, an Exc- 

cutor cannot maintaine a ſuirc or aftion of deb. 

ot the like. And the reafon is, fo# that therein 

he muft ſhew forrts the Will proved, under the 

feale of the Ordinary. And ſo, as Liake ir, aut 

be, if ke bring any AQtionfor irefpaſit done, vi 

goods raken in the T cftarors life time, ſo as the 

Teftzror himſcife was incitied w the Aftion, and 

it growes not upon the Exccurors poſſeſſion, L. 

finde that an Execucor granting the nextavoy- 34-P-& Al 

dance of a Church, which co bumcame from cho DY-135-<- 

Teſtator; the Grantee maintaingd a am- _— 28 1.4, 

pedig, withourſhewing forth the Will: the : 

Executor himcitc might ſo Have done, as of ts 

owne potſeſſion before the Will proved, and (6 

withour fhewing ic under the ſcale off, the S piri- 

ruall Court,as weikas Aftions.ofweſpatie, of Re- 

plevin, for goods raken' after rhawdeah. of che 

Tettator : yerin the Principall caſe of Griighrook 7 /n.<0% 

and Fox,which was an AftondfDeviexe by the 975k, 

Execmor,for goods takenor detained after che 

Teftators deach,lind che Plaincifle dick ſhow forrh 

the Will proved; Bur that proveanes any. necel- 

lity thereof, or that if rhe Will hadnor beent 

GC 2 proved, 


. T he Office of 
proved,it could be no hurt to' ſhew ir forth; fo 
upon his owne contra tor the Teſtarors goods 
as if the Executor ſell Carrell, or other goods of - + 
che Tefſtator;before the Will proved, he may for 
rhe money payable, maintaine an ation of debr,: 
| he have proved any Wilt: and in this: 
and the ation of Treſpaſſe, there is no neceſfiry* 
of namning him Executor, Alſo on the other ſide, 
an Execuror may well enough be ſued for debrs 
of the Teſtaror;before the Will be proved ; for: 
he may norby his owne AR of delaying the Pro-. 
bate of the Will,keepe off Suirtes,excepr he will 
refuſe in due manner,tharſo Adminiſtration be-, 
"gg ranted,there may be ſome 'body Suable by 
eſtarors Credirors,for debrs by him owing, 
yo the uſuall plea of the Defendant,co eſtrange. 
himſelfe from the Teſtament, is to fay tharhe 
neither is Executor,nor hath Adminiſtred as Ex- 
ecutor,'So asif he cirher be Execucor De ſure, or 
Deel; by his owne a@t of Adminiftring it ſuf- 
ficet 


Of Wo wore th will, ad thereinof Ad- 
-DRpe.cun | 


Nov rouching this other point, fir ro « 
rar aperyy 7 before we meddle with the Pro- 
bate,vit. Reſufall ro ——_— we will chereabour 
conſider theſe ſeverall - Firſt,how and 
_ im whacmannerrcfuſ ——_ wee ih be.Second- 
ty,in what Cafes, or in reſpeft of whar afts one 


'* © named Exccutorhath loft or determined his c- 


leftion of refuſall or acceptance. Thirdly,of what 
effef and operationthe refuſal is, _— difte. 
rence, where all the Execurors refuſe, and where 
dur. ſome or one ofthem. Fourthly,whar relacion 
« hath, Now 
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Now touching the firſt ; the Ordinary,before 
commirring Adminiſtration where aWil is made, pEiens 
and Execurors named, if he know of it, muſt 
ſend our Proces againit the E xecutors, ro come 9-E4. 4-47 
in and prove it, and if they doe nor come, they = ogy 
are to he excommunicate ; bur if rhey doe come, 4 g - T 
if they nor any of them will prove, by rcafon of 
ſach refuſal{,the Ordinary. may commit Admini. 
ration; perhapsalſo they may be appointed 
Exccutors ata time-furures$ nor preſently, Now ' 
refuſall cannorbe verbally, or by word, bur it” +, 
muſt be by ſome aentred 'or recorded in the bt 
S$pirituall Court, and therefore muſt be done ro Lig 
before ſome Judge Spirituall, and nor before , g,5 1f 
Neighbours in the Country ; for thar: is not ef- Debeee 
ſeQuall.YerSir Ralph Rawlerr;making the Lord made Exe- 
Keeper Bacon,Catiin;Chicſe Jultice,and che Ma- cuners fan 
ſter of the Rolles, Executors,they wrote a Letter _ 4 
ro the Ordinary, that rhey could not arrend the the Jebe ; 
Executorſhip,and cherefore wiſhed him ra com- this a- 
mic Adminittration,who did ſo:. making every Mounts tO 
of their Refuſall, and this was held good?. So as *Efuallof” 
a Leaſe being by char Wil bequeathed ra Catbs, rorſhip. 
and he after this refuſall entring and affigning it Ar. 38 & 
ro oneand the Adminiſtrator afligning it to an-' 29.El.7nre? 
orheritcame in queſtion berweene rhem, whe- Brookyr 4 
ther had beſt righr,and Judgement was given ſor a 
the Aſſignee of che Adminittrator,againſt Catl;zs 
aſſignee,whereas, if che refuſall had beene voyd, 

{atlis had continued Exccuror, and fo his rirle 
had beene berrer. Firit,in caſe che Ordinary him- . 
ſelfe;he made Execuror, there ſaith the Booke, 2:£4-4-3 3- 


he may refuſe before his Commiſſary,an4ſo was -_ oo 3 


it chere pleaded for the Axch-biſhop of Canter» Cardinal. 
burie,* who was inade Execyror to» Sir Williem of Canter- 
Oldballe. : | | bury, 

| C 3 what 
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The Office of 
mnt 


$ ro che fecond,where an Executorhatrh Ad- 
9.E4.4.47 A ninifted, 


he cannor afterwards refuſe, be- 


ſelling land canſe he hath glready accepred of the Execuior- 


as Execu- 
tor is Ad- 


ich, 29% 
$. Elie 


'gainſt the 


ſhip,and (ſo determined his eſcftion : ar leaft che 


ood,as it feemerh, conceived by the Judges in 
the rime of few.6, for rhere che OS 
manded one co take goods of the Teſtator, our 
ofcthehands of I. 8. who did accordingly ; and 
afterward the Executor refuſed before the Ordi- 
nary, and Adminiſtration was commirted to the 
ſaid 1,$, whobrought an aftion of treſpaſſe a- 


ty ſo raking rhe goods from him; 
Ed thereche rofaſall and ——— Admini- 


.Ararion were admitted ro be good: fo perhaps 


F aftum valet quod fieri non debuit- And it wel! 
may be rhat the Ordinary did not know of the 


""Execunors' fach intermedling at the rime when 


he did admirofhisrefudall, Afcer Refuſall and 
Adminiftrationcommirred,che Executor cannot 
poc backe ro prove the Will, and affume the 
Dnecuwrthip: bur if onely upon rhe Execurors 
making default to come in uRgn Procefie,ro 
preve the Will,the Adminiſtration be commir- 
red,here the Executor may yer at any time after 
come and prove the Will,and ſo undoe rhe Ad- 


- miniftration : as was in the Jare Queenes time 


reſal. 


E x28EVTORS. 


reſolved, berweene Bale and Baxtey. 

But whar if aſter reſuſal!, ir ſball appeare to 
che Ordinary,thar che Execuror had adminiftred 
before his reſuſgll,ſo as had it been chen known 
the Ordinary ſhould nor have admitted him co 
refuſe; Whether now may he revoke his Admi- pg, oe, 
niſtrarion {for it is revgkeable) and inforce the = com.us. 


Executor to proceed 192 proving of rhe Will, 4.being 
And ſarcly me rhinkes he may, for tha the Exc- > = Y 


Syijres es 
Commer Pleato c 
ng tha ps 5" if 
——_— carorgwhenefore he phederks 


niſteezlyic will be ſound againſt him. Now ir is poured” 
nor ous, thacan the pd ny ap" Cour there held a 
De i <1 
Welkins rhere | an aror _ 
fince this Point of Adminiftring is ſo mareriallco *'p 8 
the Point of being adgureed, or nor admitted to 7idge ad-On. 
teſuſe;we will hereconhder in this place briefly, is © for. 2+ 
whar ſball be ſaid ro be an Adminiſtration by = 
” Exccuror, determining bis cleftion,and difa- 36:6-7- 
bling his :3&faſa}, and whac nor. 1, Some will 
perhaps conccive ghar the aft ofthe Execucor in 
the fore-menzjancd Caſe, where he onely com- 
manded 1.$.ro take goods of the Teſtators our 
of a ſtrangers bands, was BY Adminittracion : 
and ic is true, that in thar Booke ir is paſſed in fi- 
lence and not Expreſly ſaid :9-be an Adminitha- 
rion, £3 
Butche Lord Dyer in che Caſe of Greisbrooke, 
C 4 and 


" wl 


21,Ed. 4 


_— » The Office of 
and Fex,ſpeaking ofthar Caſe, ſaith expreſly; 
thar'rhe Ordinary might there have rejefied ge 
Executors refuſall;for ſairh he',when the Execu- 
ror had once intermedled, he ſhould not have 
beene ſuffercd to refuſe ; ſo as he dothclearely 
30 «£d.4. admit har to have beene an Adminiftration, And 

5. & 28+ elſewhere ir is held, thar'iif an Executorrake 

*5+ ; goods ofthe Teftator, andconvert them x50 his 
== owne uſe ; this is an Adminiſtration ; yea, ifhe 
doe bur take them into his hands,ſay ſome,with- 

our converting of them : If che wife rake more 
' apparell of her owne than isneceffary, this is an 

Adminiſtration,as the Booke admirs ; bur if by 
21-Ed.q.g. the aſſent, or delivery of the Executor, it isnor. 
2.1-4.6.19 More clearely,if one doe cither pay debrs of the 
-_ 3-H.6 Teftator,or receive debrs, or make acquicrahces 
I 64 Dy- * forthem,or demand the Teſtators debrs as Exe- 


' 266. 13. Ed. cutor;or give away goods which were the Teſta- - 
' 3-Exee.91. tors, or deliver money of the Tettators for Fees 


3-4-Ma.Dy about proving the Will: all rheſec be full and 
06068 cleare Adminiſtrations as Executor, Bur faith 
7 Kelws . Fitzberb. if he onely lay out his owne money 

<4 for Fees, rhis. is no Adminiſtration, ſo ſairh 


> > 20. H.7.f. Frewiche, if he d/ debts with his owne money; 


A and ifhe doe it about the Fanerals,Bur ſome dif- 

ference may be berweene Aft done by one na- 

med Execucor,and by a ſtranger, vis. ro make 

him an Executor of his owne wrong,whereof we 

xd. 4.x 2, {hall ſpeake after,norin this place. Ione being 

ra bo 4.6 ſued as Execurorgake ir upon him, and plead in 
32,,, . BarreasanExeccuor,this is an Adminiſtration, 


Of the force and«ffelt of refuſall. 
Sto the third Point, viz. the feree or eff of 


"*Reluſall. Firſtziris cleare, that if there be bnr 
& oa : ral one 


"NY A_ 
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one Executor, and he doe refuſc,or being many » 
if they doe all refuſe, then is the parry dead In- 


'. reſtare, *and Adminiſtration is ro be commirred 


with the Will annexed, as is before ſaid; nor can 


- any after medd'e as Executors, Bur in caſe rhere 
.-.* be divers Exccutors,wvi, A.B,and C. and 4-one- 


«aur bt * * ; Coke,l. $f- 
ſy refuſertyand the Will is proved by the orhers, 28 Gme.18 
there A. continueth an Executor ; norwithſtan: E. i Bs 4 
ding his refuſall, ſo as he Rill may releaſe debrs. 337+ 


ofthe Teftaror ; anddebrs owing by the Teſta- xs 
- ror may be releaſed ro him ; yea if Suite be ro be 22-E4:;. 


Ip-15. £4. 


* had, by,of againit the Execucors, ic ſhall not be 3.Exec.8, 
. inthEname of B.and C. onely ; bur A, alſomult 4:.Ed.3 f. 


he named as a Plainriffe, or Defendant, elſe rhe 2% 21-E<. 
Ation may be overthrowne. For the Will be- + fol, "yy 
ing proved, all the Exccutors therein named, 

ſand andconrinue- Executors; notwithſtanding 

any of their refuſall, as ir was reſolved inthe lat- 

rer end of the late Queenes time, according rodi- 

vers formerreſolfirions. And-therefore this E.x- 

ecuror which hath refuſed, may afterwards Ad- 42 EL. G. g 
miniſter at his pleaſure, and intermeddle with f- 36-37» 
the good<,as wellas the others : yerfaith Brooke 

Chieſe Juſtice, after the death of his Compani- 

on,he cannot ſo doe, but then the Execuor of 

him who proved,is onely ro Adminiſter, 

nou ef Lex. There maybe ſome froailhs: wo 
ewetneSuires by Execurors, and' Suites again wy 
Execntors ; for whcn themſclves ſue, they beifis 4 4 Dy. 
privy to the Wil :and having che Cultody of it, 169.e 6. 

munt bring their Aftion in the name of all the c:#7e. 21. 
\Executors, accordingto the Will ; bur he rhar £44-2 3-24 

is to bring an AQtion againit them need not per- 
: hapsrake notice of more Execurors, than thoſe 

that have proved theWill,or otherwiſe d& Ad- 

maniſtcr ; tor ir is-no good plea for. themſcives in 

an 


The Offceof 

Afton «gat them, to ſaythere i 
alga ring fo tha dhev yy 
minaftred,as ir feemeth by 


of them not inrermeddling with rhe proving of 
$33-K.37, On; 


35-27.M. oas no Will ir proved) they in an Aftion 
G_— againſt them, may ſay,thar rhey were never Tr- 
——__ coutors;butme chinkes they ſhould nor fv plead, 
cyt thew the fpecial] maner, as was done in the 
9.E4.4. 33, 0c of Edward the fourth, 
Copif;ze: As for Relation,l willforbearero ſprake, riff 
I come to proving,for rhart Probiete ,and Refuſall 
ſtand in the ſame Nate, as rouching Relation, 


d$$6600$6999339 0149006560 | 
CHAP. IV, 

Of proving ils. 
ler us ſee touching the Probete of 


Wills, what is confiderable ; and 
therein of theſe three or foure parts; 


1. ſeven, cet tow the proſe 
. # yy ſhalt be Bona notabilia, fs intiile to 


Probare, 

3- het force ov validity, tither 8right or erre- 
va Probare beth. 

4b rela; ies either Probate or Reſufall beth. 

As | 


P Yes i. i MW. _w+- as as Kc - at + a  k@a@©c — 


- an 


am —_, wy wr TT way "-, "—_ 


WW 
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As touching thefirſt- Point, viz, How, wid 
where, ind before whom Wiffs 2 ro-be pro- 
ved, briefly-ehus ; — 
The Jem the Spiricuall Coun: yer 
in-ſome Manors by Preſcriprion,Wills are ro be 
proved before the Steward, no Lands 


in King Richerd the third his timeas he dectared, 

and che like, 1 may tell of my owne knowlegde, 

rouchingrhe Manors of Cowly and Cavgyrſhum 

inthe Connry of Oxford, where T have kepr rhe 

Courrs for che Lord Vicounr we, and 

found itin preſcnr and frequent nafe, Andiris 

ſaid by the Judges,in the rime of King Henry 7. $M 18 

chat chis provingof Wills in the Courr Spirim- 

all,is not ancient, bur of larertime. Yea itis ag» 

knowledged by Linweed - rhe Deane of rhe Ars 

ches,that ir pertaines not ro rhe Spiriruall Coarr 

of Common right ; nor is (o in ufc in other king- 

domes. The reaſon why che Lawof Eegland pj... com. 

hath herein given way to the' Ordinary, and ay9, 

Count Spirituall,is faid by W&ſh in Greibrooke 

and Foxes Caſe, to be the piety and inregtiry 

which is prefumed to be in rhoſe ofchat Funt- 

on, having charge ofſoules, Indeed they are, as 

it ſcems to me,Execurors of the New Teftamery; 

or laſt Will and Teſtament of Feſus Chriſt; 

w hereby great Legacics and Gifes are given co 

men,and by Paſtors to be diſpenſed and giftribu- r Cor.4. 2. 

red: of which diftriburers,ir is required,as $. Pau} As 30-37 

ſairh,That they be found F Ul. And ha 

are they who with him can plcade, Plent Ad- 

mins ftravit, wit. that they have fully Admin 

ſtied;ks he' 4145 much depending thereupon, 
| vi 


The Office of 
viz. Gods honour,the bleſſing, perity, and 


44 - 


"faſery gfrhe Country,the Piery, uſtice, Conſci-' 


ation and Salvation ofmen, -As for 
Will proved in Lendon,and Qzferd, before the 
Major, that is onely in reſpeftof che Burgages 
within thoſe places deviſable, buc they were to 
<W ved alſo before the Ordinaries, -in reſpeR 
pw wi 4 onely, where no Lands 
uea! . 
provingthen is to be before the Ordina- 
| Iv, Generall,Parricular,or S pcciall. By Generall, 
Vide ” 1 meane the Mer or Arch-Biſhop ; be- 
proxen. If , fore whom it isto be proved ; in caſe the Tfta 
— * ror have goods valuable,called bona Notabjlja in 
Conterbury diversDi ceſſes, whereof hi is Superior, '* 


”" Of Bona Notabilia. 

yu ſhall beſaid ro be bona notabilia, is con- 
ſiderable, for there-abour hath beene much 

diverhty of opinion : Some holding, that the 
muſt he of forty ſhillings value: ſome hve od 
. ſometen pound; yea ſome, thar the value ofa 
penny.ſufficerh.ro draw it co the Arch-Biſhop, 
{rory the particular. Biſhop. Bur that difference 
of opinion I conceive tr9 be now cleared, by a 
Canon made in the firſt yeare of his Majeſties 
Raigne,ar a Convocation then held, whereby ir 
i Raboſhedelarl five pound ſhall be the ſum,or 
value! 3 yertherein 1s this Pro- 
viſoghar whe by. Compcſizion or Cuſtame in 
any Diateſſ ©, N otabilia ave rated at any 
. greater ſum.z.. 4" ok, thall continue not alrcred. 
Ir 1s likewiethercby provided, chat if any man 
dye in 11znere,ui?. in his journey or rravell, the 
gnods which he then harh about him, ſhall nor 
cauſe that Adminjitration ſhall be commi«gcd, Fo 


Canen 9 2:93 
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The Will proved before the Mezropolitane. 

Having conhidered of the yalue : yow anorher 
Pointob(eryable, is;whar .chings. ſhall be ſaid,ro\ 
be bona Notabilia. And as.to char debrs owing \ 
to the; Teſtaror; ate bone Notabilia, as well as 
goods in poſſetfion , their value being anſwerd- . 
ble; yer I thinke; if the Pexai{ ſumme of the 
Bond be but hve pound for paymerir. of a lefle 
ſumme, alchough the Bond be for ſeired; yerin 
the Spiricuall Conrt,where refpeft io Conſcience 
ſappreſſerh che favouring of Execucors; this will 
| not be taken to be bene Notahilzo, wiz. of five 
pound value,alchough in Laws .the whole 
ſumme be a dury, Bur if the dehe. be hve pound 
br morc,though ir be deſperare of due from the 
King,againſt whom ns Suire can be, bur only by 
perition-: yet will this ſtand for, and as Bans No- 
tabilia,as I rake irmihe Court Spirirual,though 
thereabourt I can but conjeRure fince the Rules 
of our Law determme it not, And this Point 
couching the Kings being debtor; I finde deba- 
| red in the late Queenes tane,bur nor reſolved, (0 
| farre as I hnde, bur there Popham at the barre ug- 31. EF?. 
| ged; that.no debt ſhould be Bong. Netabilia, 
and it ie ihould,yer not (uch, for which no.reme- 
dy by Suite, as in.that Caſe, rhe Queene being 
debtor, Yer a further Queſtion Locall,is rouch- 
ing theſe debrs,or things in Aftion,ig whar place 
or Dioceſle they ſhall be ſaid to be, as-Boxne No- Ga; 
tabilia, vix,. whether in the place where the confidera» 
debtors , be, or where the Obligation, or blevr con- 
other ſpecialties be,- And as' ro. this the ſPicuous. 
Law hath beene taken, that becauſe the per» 
ſons of the debtors þe moveable, - paſfant, and 
tranſirory ; thereforg theſe debrs ſhall be ſaid ro 
be,and.co make bona Netabilia,where the Bonds 
; Qr 


23-CUz, 


The Office of 
or ocher Sperialries be, and not where rhe deb- 


other con» 


the phacts ofthe dearh of the Teftator, or where 
his ocher goods weredoe rake AtminiAration mn 
che prerogative Caun,cthough the Specialties re- 
maincd,here the party dyed; or his ref1- 
duc,were. Bur in caſe rhe debers br onely by Con- 
tra without Specialty, then indeed they are ro 
bc efiecmed Bagg Notabillazthere, and in that 
piluce,where the debeor is,as the ſaid well 
concavcuche difſtence. Beer ins caſe be g#- 


veil roÞixecurrs, for payment of Debrs or Le- 


gacies.chis thalt not be Bona NoraMiSa, xs | rake 
it,though x he Aﬀers. - 


Of the validity,end iventidity of Probes 


A® roche third Poinc, we will firſt fee of what 
nn" validicy an Erronions fe is, - and therea- 
bout we thall find this di : admieting that 
one harh nor Bove Norebilie indivers Dioceſſes, 
fo as of righe,the proving ofthe Will, apperrain- 
«tb nor ro rhe AMerropolitenc, and yet rhe Will is 
proved before him ; this is nor meerely voyd, 
but Aands in forceyrillie be reverſed by ſome ſen- 
tence upors aÞpeale, as was reſolved berweerie 
Fave and iergifr che late Queenes rime. Br 
onthe omher fide, in Caſe one have Zone Note- 
Mia in divers Diocefſes,or a peculiar,and a Dio- 
cefir,and yer the Will is proved before the par- 
vicnky Biikop ,vehin whoſe Diccefle ay 

| goods 
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Notabilia, 
and in che 

Dioceſe of Yorks; the Will muſt be proved ei- 

rher bcſforc wha 

of cheir juriidiftions, there be (ves Norabilie in 

divers Diocefies ; or cl(c,as Hiake icgifthere ſo be 


not in any of the beforc the genic 
lar Biſhops in thoſe ſeverall Dioceſies,where thie 
goods are. Orif within the one juriſdifhon Me 
grepotitane, the Teſtator had goods in divers Di- 


oafles; and inth'ocher, bur in one Diaccfit > 


pr why yn" 
iGions. And in ſome 
places Archdeacons bave or juriſdid 


proofe,were it Communi foraaexthar is, wiaholus 
witneſſes, or by examination of witnefits, yes 
may it in the S piricuall Courr be undone ; if ci- 
thes difproofe can be made ,or proofe of revoca- 
tion of that Will once made,or of the making of 
a laiter. | 

Now, yetadmitring the Will crue and tight, 


RY raved , let ulyet ſee che force 


and firen Proof,oc Will ſo proved. Is 
being under the Seake of che Ordinary, canaos 
be denyedfaich one Booke,io wis,wherher this 
fhewed forth, be a Will proved or nas, nos 
chough the progfc be but iaderſed on the backe, 


vit. 


4$ The Office of 

viz, .thar it is ſo proved, ſairh the Booke: buf 

p.£44.49- notwirhſtanding the Defendant ſo ſu&d, may de- 
"94 ny char the Phainriffe is E xecutor, as nor being 
*%5® concludednot eſtopped by the Probate,ſoro ſay. 
Andthe reaſon is, becauſe the Seale of the Ordi. 

nary is but mareer in FaQ,and normatter of Re- 

on. cord; ngtare the ſentences of divorce, and the 
202-44" like,in the Spiritual Court, Judgements,or mat- 


NE. ters ofRecord; as hathbeene often held. 


Of the Relation of Probate and Refuſal, | 


AS for this laſt Poine,both the Proving and the 
Refuſall ſhalſhave Relation to the death of 
the Teſtaror, as I rake ir ro divers purpoſes. So 
as ro the Proving, ſaich che Lord Dyer cxpreſly, 
and confidently in Grezbrovhe and Foxes Caſe, 
and rhe reſolution alſo ofthe Caſe proves ir. For 
there Adminiftration being commirred before 
any Will proved or notifyed ro the Ordinary, 
as it ſhould ſeeme, the Adminiſtrator ſold ſome 
of rhe goods co I, $, and afrer the Exeeucors pro- 
ving the Will, brought an aQtion of Derinxe, for 
thoſe goods againſt 1. $. who pleaded this Ad. 
minjftration and ſale, and thereupon the Execu. 
ror demurred,and Judgement was given for him, 
as having by the proving of the Will,diſproved 
18.H.6.2 2 *he Adminiftration ab in«tis : but ir is cre, thar 
2-9.E.4-3 3 judgement.was given onely by rwo Judges; one 
47. Not co heing abſent; L che orher diſſenting in opini- 
make on ; yet I rhinkBir was right, and according to 


Plow. com. 
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aReleaſe 1 aw; andthatRefuſall ſhall havethe like rela- 
fore G. 1ib. tion; elſe could nor the Adminiſtration relate 
% =. { tothe death of che Inreftare, as ir doth ro ſome 

9. 19.0.5. purpoſes, exprefſed in divers Bockes, vi, to 
23% DJ have an Attion of Treſpafſe for goods raken be- 


J1O. 


fore 
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fore Adminiſtration commirted, and to havea 
rent growing payable in thae meane time,%c. 


What Fees to be pow upon Probate, or 
for Copyes of Wills, or Inventories. 


Per Star, 21. Hen. 8. Cap. 5, 


1. Where the goods amount 5 enely ſixe pence to 
not above five peund. ihe Scribe. 


2. Where they be above q twos. fixd. to the BB, 
froe pound, but under 3 veto d.ts the Scribe. 
forty pound. 


,Ctwos.fixd to the B.B. twos. 

3- Where above Y6.4 tothe Scribezor, 1. d. for 

fortie pound to*\ each tex lines of ten inches 
be taken,but--- long «t the Scribes choyce. 


Tic Summes are to ſatisfic, both for Proving, 
Regiſtring,Scaling, Writing, Prayſing,making 
of Invenrtories,giving Acquittances, Fines, and 
all other things conceming the ſame, 
Where Lands is given P be ſold, neither the 
money raiſed, nor the profits thereof ſhall be ac- 


counted as any of the Teſtators goods, or chat- 


cells,ſaich che Starute, 

Note, that the Will is to be brought with 
waxe thereunto ready ro be ſcaled, and proofe 
ro be made of the Will, according ro common 
Cuſtome. | 

For making the Inventory,the Executor is ro 
rake,or call rs him rwo Creditors or Legatees of 
che Teſtaror, and doe it in their preſence, or in 
their abſence or refuſall, rwo honeit perſons be- 

; D ing 
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T be Office of 
ing the next of his kinne,or in their default, wwe 
other hone\it perſons, 

The Inventory is ro be indented, and one 
part left with the Ordinary, and the other ro te- 
maine with the Executor. 

Thc Exccttor is wo make oath for rhe cruch 
oft, 

For a Copy defited by any;either of a Will or 
Inventory, no more is to be paid than before is 
See all 31 allowed fot the Regiftring,with the like eleQion 
Ant adm. to the Scribe,ot Repgiſterzas isabove ſaid. 
niſtr. ſhall Maſter Swinborne ſaith, that an Executor is 
account as: tO ſweate, and, if it ſhould be thought fir, ro be 
_ _ hourid to make a true account when he ſhall be 
tor-©47C,% rhereunto lawfully called by the Ordinary : Of 
| gry 18 (his account ſeeliim, pag 274+ and of accounting 
_ —_ ſome _—_ of the _ mon! Law make ur 

_; MJ . the third, Fitzh. Exec. 91. Where 
> Ol Trew ſaith,that ofa thing in ation, - account 
ty reſting hall be before che Ordinary; bur Pars ſeemes of 
in account, a contraty opinion. And elſewhere it is ſaid, 
it is aid, that where a debtor is made Executor to the 
mob wag Debreeghe ſhall yer account before the Ordina- 
remedy by for this debt : yea as of money in poſſeſſion, 
account in faith one, which others denyed. 

the Spirit. - An Executor by wrong,ſhall be drawne to ac- 
22 1 comic before the Ordinary, ſaith Moyle Juſtice. 
rg * Bur ſaith $. German, he may not force any to ac- 
4-H.7. 15, count agdinſt the Order of the Common Law ; 
per Weed. not ſhewihg whar that is. And temp. Edw.the 4. 


$44: 4-H-7- rellzbut rior to ſuch piitpoſe as Fwinh, but trucly 
as o 94 to performe che Wills 
hy, : CHAP, 
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CHAP. V, 


1rhat things ſhall come anits Executovs and be Aſ- 
ſets in their hands and what nor. 


fe things which ſhall come to Executors, are 

of prear mulripliciry, and would make a large 
and confuſed heapegf _=_ rogerher int ofte bun- 
dte or tampe. I will therefore divide and fort 
them out in parts, after the beſt manner I can, 
Firſt,vve will divide them into things poſſtfary, 
ot atually in the Teftaror, and things in ation, 
or not aftually in the Tefrtarot, Secondlygrhe poſ- 
ſeſſary into chanek, reall and perſonall, or (as 
ſome lefſe properly exprefſe it) moveable, and 
immoveable, 


Of Chattells reall prſſeſſavie. 

T eſe _ be divided red 4 ob eve vin. li- 
ving,arid nor livmg ; the living are not many 
arid variots. 1, The wardfhip of the body of 
anorher, be ir by feaſon of x tenure of the pre- 
ſen owner, or by Aſtignetient fromthe King, or 
othcr Lord of whom the tenyre was,is a CharreM 
reall, nor perſonall, though ir be att intereſt in 
the perfon of arjortier, but ir is in teſpe@ ofa 
renure of Land;or an _— is for 
yeares,viz. during the minority, or tiff mactiage 
had,and ſo is ſ Nexr;x Villen for yeares as 
by Gran for 2 tetttic from him that had the Ifn- 
heritanice, is a Charteft teall. As for ani Appreti- 
rice for yeares,it is by Ctrftome; as I take itgthar 
he cet is derived ro Execators: but for rta- 
fon after ſhewed ; I thinke rhis Inter benor 
in the ceatry,bur m tKE perſonalty rather, So5f 
z debtor in Execution for debt; rhe —_—_ MN 
D 2 im 
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felony,where the party held not of the King.viz 


T be Office of 
him or perhaps more properly in his liberty, is 
not as I conceive (for reaſons which after I ſhall 
expreſſe) a reall, bur a perſonall Chartell. The 
like Law of a Priſoner taken in the Warres, As 
for Fiſhes in a Pond, Conies in a Watren,Deere 
in a Parke, Pigeons in a Dovehouſe, where the 
Teſtator had the Inheritance, or but for life, in 
the Pcend,Warren,Parke,and Dove-houſe, they 
are nor Charrels at all, nor to goe to the Execu- 
tors, but to the Heire with the Inherirance, If 
the Teſtaror were but a Termer, they are to goe 
ro the Executor, bur as acceſſary Charrels, fol- 
lowing the ſtare of their principall, viz. the 
Warren,Parke,Dovechouſe,Pond,&c. 

The reall Chatrels, nor living, are either in 
Houſes or Lands moſt uſually, and that three 
wayes. Firſt,by Leaſe for yeares, Secondly, 
by Wardſhip of Lands held by Knights-Service. 
T hirdly,by extent upon Judgements,Statutes,or 
Recognizances ; or in things ifſuing out of Hou- 
ſes or Lands, as Rents, Commons, Eftovers,or 
ſach like. Bur where an Inheriror reſerves a 
Renrupon a Leaſe for yeares, this ſhall nor goe 
to the Executor, but to the Heire, with the Re- 
verfion other than Arrerages behinde , at the 
death of the Tcſtator. Alſo Commons, Coro- 
dies for yeares, Adv owſons,Tithes, Faires,Mar- 
kers,Prohrs of Leeres, and ſuch like, which the 
Teſtator had for yeares,all which may accrue a- 

.ny oftheſe wayes, as the firſt are Chartell and 
Reall, Yea, one ſimple preſentation to a Church, 


,a pon the next avoydanze, is a Reall, and nor 


Perſonal Charrell, before ircome ro be voyd,and 


- what then iris, we ſhall after ſhew. And the 


title accrued ro the Crowne, upon attainder of 


The 
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The 4nnum diem & Vaſtam, thatis,power not 
onely to rake the profits for a yeare, bur to waſte 
and demoliſh Houſes, and ro extirpate and era- 
dicate Trees,and Woods,zis but a Charrell, and 
therefore though granred to one and his Heires, 
by the King ; yertihall goe to the Exccutor,and 
not ro the Heire, 


Some deubtfull,or lefſe clecre Caſts, touching Chat» 
tek Real. 
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Temp. E.t. 
Afiſe 124 
Firth. 


Flrſt,where we ſpake of Wardſhip, it isnotto | 


be underſtood of Wardſhip,by reaſon of Soc- 
cage tenure, for that goerh nor ro the Executor, 
bur he ſhall be next Guardian, who now after 
the death of che firſt Guardian, ſhall be next of 
Kinne, if the Ward continue under fourereene 
yeares old,elſe he is out of WarAſhip. Second- 
ly,ifone have a Leaſe ſor three lives ro him and 
his Aſſignes,this is no Charrell, nor ſhall goero 
the Executor, nor to the Heire, bur ro him who 
firſt enters,and claimes ir as an Occupant, ifno 
Aſſignment be in the life of the Leſſee made : 
Contrarily, of a Leaſe for many yeares, if three, 
or more,or lee, ſo long live; this is a Chartell, 
and ſhall goe ro the Executor, . 'So an exrent 
upon a Stature,yer it is delivered to the party as 
a Freehold, viz, Yt liberum texementum but 
that onely makes it ro be quaſs liberum tenemen- 
tumas tothe maintaining ofan Aſſiſe,if wrong- 
fally put our. Where one is (eiſed in the right 
of his Wiſe, of Land,or other. Herediramenr,and 
is attainred of treaſon or felony,the profit there- 
of a=crued unto the Crowne, is bur a Chartell, 
and though the King grant ir co one andhis 
Hcires,yer it ſhall goe ro his Executors, And if 
D 3 one 
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one having aLeaſc ſor many yeares, vie. 2 190. 


500.07 more, or lefle, and doe deviſe and be- 
queath che ſame to 4. and rhe Heires males of 
his body, and for want of ſuch iflue co B, and 
the Heires males ofhis body, and dyeth, having 
iffue a Sonne, the rerme ſhall not goe to his Son, 
bur to his Executor or Adminiſtraror,for ircan- 
not be made a matter of Inheritance; ſo if A. 
had dyed without ifſue male, rhe rerme ſhould 
nor have gone or remained to B.but ro the Ex- 
ecutor or Adminiſtrator of A. as was lately ad. 
judged in the Exchequor, berweene Sir Robeyt 
Lewknor, and Miſtris Hamond. So of an advow- 


© ſon,or any other heredirament, granted or de- 


viſcd ro one and his Heires for a 200. yeares ; or 


ranted for ;f ſuch a termer grant a Rent our of the Land ro 
< it is bur 
a chattell, 
Plow.com. 
$ 34» 


A. and his Heires, or the Heires, or Heires males 
of his body, yet thall che ſame goe to the Exe- 
curor,and not to any Heire ; for ir being deri- 
ved out of a Charrell cannor be any Freehold 
or Inherirance,bur ir felfe, a meere Charte!l.Par + 


_ tus ſequitur ventrem.: 


Of Chattels Perſonal. 


PE onal{ Charrells,or Goods moyeable.are al- 

' ſo in like manner to be divided inrg quicke or 
dead; The quicke are Carrell of all kindes, as 
Sheepe,Horſes, Kine Bullockes -Iwine, Goates, 
Geefe,DuckesPoultry, &c. There may be al- 
ſo in living Creatufes reaſonable an Incereſt, as 
m a Charrell perfonall, asin rhe perſon of a man 
raken in execution for debr., And this I hold to 
be innarure,nora Reall, but a Perfonall Char. 
reM' (as before was rouched) for thardebr is the 
xoore of it, and rhe body is but a pledge or gage, 
| dif. 
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difchargeable inſtantly upon payment, releaſe, 
or other diſcharge of the debr. Like Law of a y,,ne.br. 
Priſoner taken in the Warres, for thereof and' 88. Reg.o- 
thereings in a Charrell,hach the party a legall ih- 71-f-202- 
rereſt:as appeares by a Writ of Treſpaſſe in che h —_ 
Regifter,for takingaway a Priſoner vip. Buare pur the 
quendam Scotum priſnarium ſuum cepit, &fc, priſoner 
And nore lartely,vix, In the cime of King Heyyy was to 
che 8. the King himſche, upon the winning of = <= "wa 
Bullen bonghr divers Priſoners of his Subjeds. ,; fone. 
And by a Scarute in the beginning of Hex. rhe 6. Bre.no.ca, 
his rime, this Intereft in a Priſoner is mentioned 295-& #7- 
as valuable, and comming from one King unto ©!197*777 36 
another; therefore doubrlefſe ſhall goe from -,, ,  - 
Teftator ro Execntor by death, and nor be in- 
franchiſed or freed rhereby. The intereſt which 
one hath in an Apprenrice, I wake to be rather 
Perſonall chan Reall, though for yeares, becauſe 
not ſpringing out of any Reall roote, as Ward- 
ſthip,and iHlenage doe ; but out of a meere con- 
craft. As for a Servant whoſe Maſter is dead, 
doubtleſſe he is legally diſcharged, and is not 
Servant cither to Heire or Execuror ; but meere 
and honeſt iris, that one of them continue him 
mn ſervice tifla fir time of providing him a new 
Maſter,and firfor him, nor ro depart ſuddenly. 
Now for things perſonall wichour life ; Theſe 
are evident, viz, all Houſcholdſtuffe, Imple- 
ments,and Vrenhls, Money, Plate, Jew e!s,Corne, 
Pulſe, Hay, Wood felled, and fevercd from the 
ground, Warcs, Marchandiſe,Carts,Plows ,Coa- ey. ng 
ches,Saddles,and fuch like moveable things, 25:10 
ones,3 2. Hs 
More doub:ſnll Caſes touching things perſonal. 7-K2eiw.rep- 
| rouching things kris : oecat fa. f-88 _ _ 
had any tame Pige#ns,or Deere,or Conies,or on 2. _ 
D 4 Feſants, 8.2. 
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ens ſhall goe ro the Executors; ſo though not 

rame, if they were taken and kepr alive inany 
Roome,Cage,or like Recepracle, as Feſants and 

10.E.4.14 Partridges often be, ſo fiſhin a Frumke, as alſo 
ro - , <o Young Pigeons,though nor rame, being in the 
cf. Dovehouſe, nor able ro flye out; yer their 
Hawkes in Dams,the old ones, ſhal go ro the Heire with the 
the neſt. It Doychouſe. And if the Teſtaror had any re- 
t —_ claimed Hawkes, they alſo as Charrels Perſonall 
Frge. they. ſhall go ro the Executor, becauſe they are things 
be goods, commonly vendible. And whereas Honnds, 
+ Grtyhounds,andSpaniells, be not ſocommonly 

- bought and ſold, nor fo anciently have beene, 

yerare they now growne to be a Marchandize; 

and why not ? for although they he for the moſt 

part bur things of pleaſure, that hindereth nor 

but rhey may be valuable, as well as Inſtruments 

So an Hun. Of Muſicke, both tending to delight and exhi- 
ters horae, larare the ſpirits. A cry of Hounds hath ro my 
2Falkoners ſenſe more ſpirit and vivacity than any other 
_ ' Muſicke: Adde hereto that there - may be ſome 
Deere, Fe- Profir,and advantage gotten by them,hoth guoad 
ſants, Par- 4deptionem boni, & ademptionem malt, the get- 
ridges, ting of ſome good food, and the preſerving of 0- 
_ — thers,as Lambes, Conies, Fiſh, Poultry, by kil- 
wed —s | ling Foxes,wild Cats,and others, which deſtroy 
them. And we know that money is recoverable 

in dammagesfor taking away ſach,or a Maſtiffe, 

ſerving to keepe an houſe. So of Ferrers to catch 

Conies, &c, Therefore they are valuable, Bur 

it may perhaps be objefted that none of theſe a- 

bove arc Carell, and therefore not repleviſable, 
conſequently no property in them, for when 

more then one living Chartell is diftrained, the 

r/plevinis to be by the nyne of Averia, hgnify- 

ing Carte!l. For anſwer,nor to infiſt that one _ 

ave 


Feſants,qr Partridges, theſe all aſwell as Chick -- 
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have property in divers things,whereofno reple- 


vis lyerh, as Gorne or Hay, not in Sackes ngc 
Carts,money not ſhut in bagge, nor boxe, 8c. 
I further ſay that even the word Averie may bc 
applyed ro theſe, for ſo I fhnd irto Hens and 
Capons in the Booke of Entries,vi7. in the writ 
of Curia Claudenda, where the Plaintiffecom- 
plaines of the Defendants, not making his 
Mound: per quod averia ipfie. A. viz, Capones, 
Galline & alia Averia 3pſpus , A. that is whereby 
his Cartell,vix. Capons and Hens and other his 
Carrels came into the Plaintifies Houſe and Gar- 
den to his dammage,$&c. And both Newport,and 
Newdigate hold that a writ of replevin lyeth of 
ſach things, though Bradenell were of contrary 
opinion, yer he alſo held an aftion of Treſpaſſe 
maintainablefar raking of them, and rherefore 
admirred a valuable property inthem. Now come 
we to things 'withour life, and firſt to thoſe a- 
broad in the Fields, Pur the caſe char a man dyes 
in Zuly (before Harveſt T meane) ſeiſed for life, 
or in Fee, cr Taile,in his own right or his wives, 
or eſtated for yeares, of Land, in the right of his 
Wife, being ſowne with Come or any manner 
of Graine, the common ſaying is, Duicquid plan 
tatur ſolo, ſolo cedit, yer this ſhall goe to the Ex- 
ecutor of rhe Hushand, and net to che Wife or 
Heire, who ſhall havethe Land : bur Hay grow- 


ing, viz, Graffe ready to be cur, Apples,Peares,, 


and other fruite upon the Trees thall goe ro the 
Wife,as alſo if they had heen upon a mans owne 
Land of Inheritance, they ſhould goe ro the 
Heire, though the Corne ſhould goe to the Exe» 
curor. The reaſon of: difference 15, becauſe this 
larrer come3 not meerely from the ſoyle, without 
the induſtry and manurance of manas the other 
doe: andI rake Hoppes though nor ſowne, if 

. plan- 
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Carrots, 


Parſnips, * 
Land ſown 
whereon is 
ripe Corne» - 
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planted,and Saffron,and Hempeybecauſe ſowne, 
ro pertaine as Corne to the Exectiror, All thoſe 
yer ſhall paſſe ro one,to whom the Landis fold 
orconveyed, if nor excepted, though never ſo 
neere reaping, felling or gathering, Bur what if 
vor be was Wife had rhe Leafe for yeares as Executor 
Tenant for {ſome former Huſband or other friend,and the 
life in ef Husband after ſowing 4yes,who then ſhall have 
fet. © theCorne ? Certainelythe Come ſhall goe to che 
Executor of the lat Husband, ar feaſt fo mach 
23 is more than the yeares valye of the Land, or 
che making it up by addirion of other things, for 
the value is ro be *Afﬀers for payment of debts 
"and Legacies. Pur the caſe againe,that the Huſ- 
The Wife and Wife were joynt-renants of che Land, 
alſo thall and then rhe very Corne growing ſhall furvive ro 
have con- her, rogerher with the Land, and chough rhe 
_—— Husband fowed it,yer ſhall ir not goe ro his Ex- 
apr 6. 3x <cutor. Being in conſideration of things grow- 
: _ Els?.Dy. ing on the ground, Jer us nor er to rhinke 
of Trees ſold by 1.$. ſeiſed of the Inherirance of 
the Land to ].D. who dyeth before felling, this 
Interett is a Chattell which thall goe to the Exc- 
cutor,and not ro the Heire of 7. D. bur fome co- 
four may be that theſe, becauſe fixed ro rhe ſoyle 
and Frechold, are reall Chatrelfs, as the Intereſt 
m Landis, and nor perſonall : $0 alſo of Trees 
Excepred by him who fellerh rhe Inhericance 
of the Land , bur in both cafes I conceive rhis 
Intereit ro be perſonall, and nor reall; for that, 
as itis a propriety of Charrell in the Vendee, or 
Vendor with exceprion, it ſtands in conſidera- 


% 


tion ſevered and abſtrafted from the ſoyle, or 
ground where theTrees grow,though ihe Trecs 
G6.l.1 1.f,g8 2 nr attually ſevered by the Axe from their 


mother Earth, Bur if the Leſſor for yearcs or life 


Except 
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| except the Trees, theſe concinge parcel! of the 


Freeholdand Inheriance, And after Corne rea- 
ped, and before che Tirhe ſer our, the Inherftor 
of the Tithe dying, Trhinke the Executor, and 
not the Heire,ſhall hayerhe Tithe after fer our, 

Now ler us come home ro rhe Teſtators of Houſes, 
houſe, and ſee in and abourir; ſome doubrs, ,, th; 
whas perraines to the Heire,and what ro the Ex- about the 
ecuror, Queſtion hach heene of old, and of late, Houſe.. 
rouching Coppers, Leads, Furnaces, Farsfor Dy. 43+5+ 3:6- 
ers, or Brewers, Pales, Rayles, Glafſe in Win- 
dowes, Tables Doymants, Wainſcotes, Doores, 

Lockes, Keyes, and fuch like, rg whom theſe 
ſhould goe? wherher ro the Heire or Execu- 
rors? And inthe latter end of Hen. the 7. his 
r1me, an Executor —_ Furnace which was ,,, x... 
ſer in the middle ofa houſe, and notfhxedro any 26. 
Wall, the Heire brought an ation of Treſpaſſe 
againſt him for ſo doing, and it was adjudged for 
rhe Hcire, viz, thar this was to goe as part of 
the Freehold, and Inhericance to the Heire ; and 
long before in Edward the third his time, it was 
dehbared whether it were waſte in a Leſſee ro re» 
move 2r take away a Furnace ornor, but I find 
no opiniondelivered by the Judges : Bur in the 
lare Queenes time, Juitticeralmſly ſaid that the 
Lord Dyers Opinion wasgthat where the Furnace 
isnorhxcd to the Wall, the Leſſee might with. 
in his cerme take ir away, Contrarily, if itwere 
fixed to the Wall, for then ir ſtrengrhenech the he”. 
houſe. Andyer notwithſtanding it mighr be in cafe. 
the one cafe ſo removed by the Leſſee, yer. isir 
nor there, as he ſaid, a Chartell perſonall or 
moveable, ſoas it is attachxble; and there rhe 
caſe being that a Clothier bcing a Termer ofan 
houſe, had fixed a Copporto the Wall, with 

Loomes 


42.E.3.f.6 


60 


G.lib.4.f. 
93+ 64+ 
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Loomes and prickes necefſary for his Occuparti- 
on,a Judgement being had againſt him,the She- 
riffe delivered the Copper in Execution as a 
Charre!l, and after the Leſſee rooke it up, and 
it was taken from him by vertue of the Executi- 
on-; whereupon he,hrought an Aftion of Treſ. 
paſſe,and by all the Judges,rhe aftion was main- 
rainable. And whereas it was found by the Ju- 
ry, that by che Cuſtome of Xent,the Lefſee might 
remove ſuch a Copper ; Jultice Beaumond ſaid, 
that without any Cuttome,a Leſſee might ſv doe 
at anytime during his rerme. Batir is to be no- 
red in the ſaid caſe, that che Furnace was by ir 
ſelfe delivered as a moveable Charrell, and not 
as part of the houſe, for that was not medled 
withall, nor at all delivered in extent (as in the 
Caſe berweene Miles and Prat, where both 
houſe and Copper were delivered upon a Sta- 
cute) the houſe belike being held upon ſuch a 
rackt rent,as that the party did not defire ro have 
ir,for he might have had the whole being aChar- 
ecll, and ſo have uſed the Copper during the 
rerme- And as touching all other fixed things,the 
Law was taken in the ſaid caſe in Hewyie the 7, 
his rimeto be all one, as inthe caſt of che Fur- 
nace, vix. thar they ſhould goe ro the Heire,ſave 
onely that for Glafſe in the Windowes, Pollard 
ſaid it was otherwiſe, vie. that that ſhould goe 
to the Exe-utors, which none there denyed. Bur 
fince,in the late Queenes rime it was otherwiſe 
reſolved rouching glaſſe that ir ſhould nor goe ro 
the Exccutors,and the like was there ſaid,ronch- 
ing Wainſcores,and fo alſo by the [ord 4Ander, 
in the ſaid caſe of Juſtin. And rouching Poſts 
fixed,for that they be parcell of the Freehold, ſo 
alfo of Milltones,Anvills, Doores ,Keyes,Win- 
; do wess 


EXECVTORS 


dowes, none of theſe be Charrells, but parcell 
ofthe Freehold, or therero pertaining, there- 
fore, notthe Execurors. 

Now to come t Gardens alſo : whereas, I be- 
fore laid downea difference berwixt things ſow- 
ed, or not ariſing from the Earch, without ma- 
nuring,and ſuch as grow of themſelves; Ir will 
thence be concluded that rhe roores of Carrers, 
Parſneps, Turneps,Skerrirs,and ſuch like,com- 
ming and ariſing from yearely ſowing, muit goe 
to the Executor,and norto the Heire; rhe caſe 
being fo, that the Gardner and Sower had the 
Inheritance of the Garden,or Soile, now though 
in moſt places this can rarely be a queſtion 
of yalue, yer about Loxdon, and ſome grear 
Townes it may, and therefore not unworthy of 
aline or rwo, a thought, or rwo, the rather for 
that the reaſon of this caſe may give light rouch- 
ing right in other Caſes. And in my opinion 
theſe notwithitanding, there is a ſowingand 
manurance t9 generate them, and cauſe rheir be- 
ing, ſhall goe ro the Heire and noc co the Execu- 
tor; my reaſon is for that the thing of profic is 
the roote which is hidden in the ground, andI 
hold ir no reaſon, nor agreeable to Law, that 
rhe Executor ſhould digge and breake the ſoyle 
aud ground to ſearch for her entrailes; he iso 


content himſelf with that which is above ground 


as Melons of all kindes, and the like whoſe fruir 
is above the ground;bur as for Artichoks,chough 
the fruit be above the ground, yer I thinke they 
have no ſuch yearely ſetting, or manurance as 
thould ſever t in intereſt from the ſoyle, 
therefore they ſhall gae with ic ro the Heire, 

Let us now conſider of things, though noc 
fixed rogyer uſually kepr in houſes, viz. writings 
and eyidences,whereabour generally, no doubr 

can 


6x 


Things in 
Gardens. 
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36.4.6.26 | 
28.6. 3.4. this difference, that where they -are ſealed up, 


| 3+H-7+ 15+ they fhal pertaine ro the Heirc,otherwiſe where 
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can be, but that they follow the intereſt of this 
Land, fo as if they rouch inhericarice, they per- 
raine to the Heire,if bur Termes, Goods, Char- 
eclſs, cr Debrs, they pertaine ro the Execator, 
yea ſo doe Srarures, and Bonds in Law ( how- 
foever otherwiſe in equity) though they con- 
ceme the affarance and enjoying of Inheritance 
purchaſed. Whar if &. morgage che Inheritance 
of Lands to B. upon condition of redemption 
by payment of 500, pound coB, his Heire, or 
Executor, and B. dycth, the Decdes being deli- 
vered into his hands; now the Heire, norrhe 
Execurory,ſhall have them ; for though the mo. 
ney may be paid to the Exccutor ; yer meane 
time the Land deſcends to the Heire, nor is there 
any debr to the E xecutor, for A, may chooſe to 
Pay, Or not. Put ir on the orher fide,thar the Land 
had beene ſold for 500. pormdnor paid ro A.bur 
a Condition chat if nor paid to him, his Heire or 
Exceaor, by ſach a day, rhen to re-enter ; and 
A. dyeth, here isa debt tothe Execaror, and 
no Land deſcended ro the Heire of ,F, yet ſhall 
the Heire have che Decdes, for thar a Condition 
is deſcended ro him.Quettion hath beene rouch. 
ing Boxesand Cheits, wherem the Evidences 
concerning Inhericance ate; and although the 
berr& opinien in our Bookes, dorh pitch upon 


not ſeated 5; I cannor conceive that difference 19 
be growneded on good reaſon; bur rather rhmke 
thar Boxes, which have their very creation to 
be the houfes or habirations of Deeds,ſhould,as 
appurterant to rhemgoe ro the Heire, wherber 
ſealed or not. On the other fide Cheſts made 
for other uſe,vjq.che keeping dfNapery,or 4 
parel!, 
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parel1,ihall nor,as I conceive be taken as appur- 

renant 79 Evidences, becauſe ſome be in them, Que.IFf ſole 
for {o may other things alſo be : Nor astouch- uſe nd 
ing them can ſcaling be of any effe&, but rather _—_ 
locking, and not locking muſt make the diffe- 7. 


rence touching them, if any dificrence by inclo- ng, 


ſure. 


$$bdE$6$$$$b$1} $d3b$+$3$ 
CHaP. YL, 


Of things not aAually in the Teftator, but necru- 
' ing - the E xecutors, by or afygr the Teftathrs 
death. 


Hefe be of divers forts, the firit and 
. chieſe whereof are things gorren and 
acquired by Ation or Suire,Second- 
ly by Condition or Covenant with- 


—— . X e. 
que Suite, Thirdly,by Remainder, 8 beep. 
"HEM : Remedy at 

Of thiags in Aftion. Rents of 

Inheri- 


T® ſpeake firſt of the firſt, it is cleare that Fog" oy a 
debrs due ro the Teſtatorybe it by Bond,Sta- church of 
rure, or Judgement, or for Arrerages of Kent, the Teſtar. 
afe not Aſſers ro charge the Exccutor, untill re- Inher. be- 
ceipt of age itis ascleere char the Aions Fome voye 
ro recover theſe doe perraine ro the Execuror, 
and that the debt and dammages recovered ſhall the Exec. 
be afſers to charge the Execuror. So atſo of AQti- asa thing 
ons of Dettaze, and of covenant for any thing jÞ 38ion 
perſonal, or any Charrell Reall, Leaſe, Ward- Aſſers for 
ſhip or the like. But perhaps ſome will doubr of nor yeadie 


Covenant ble, 
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Covenant.couching Inhericance, wit, the afſu- 
rance of Lands er enjoying thereof, free from this 
or that incumbrance or the like : Yer even in 
thoſe cafes, if the Covenant were broken in the 
Icſtators life rime ; I rhinke clearely the Aftion 
is accrued to rhe Execuror, for rhac his Teſtaror 
was to recover dammages in the Aﬀton of Co- 
venant for that breach, and he being intiruled ro 
theſe dammages as principall, and nor any acceſ- 
fary ching in that aftion, the Law hath caſt thar 
ation uponthe Executor. And that is the cauſe 
why,if waſte be commirted in the life of the Leſ- 
for by his Leſſee , and then the Leſſor dyerh, 
his Heire can have no Aftion for this waſte, wiz, 
becauſe he cannot recover the treble dammage, 
as neither can rhe Exccutor have ir, for thar he 
cannot recover locum vaRtatumgthe place waited, 
118.432 i Inheritance whereof is in the Heire. 
45-E 3-3- Tharan Exccutor atthe Common Law could 
Neanebr.59 not maintaine an Aftion of Treſpaſſe for goods 
+ of of his Teſtator,taken away in his liferimc,teems 
like given © be implyed by the Starute in the rime of King 
to Execu- Edward the third. Which gives ſuch aQtion : 
tors of Ex» Yer it ſcemes that a Replevia was mainraineable 
- nqgaars;, "of by the Executor, at leaſt in ſome caſcs for goods 
_ 35-% taken or diſtrained in the Teftators life time; Bur 
_ incaſe the diſtreſſe were for Renr, Service, it is 
29-E. 3. Fir. ſaid a lirtle after the making of that Starute, char 
106. the Lord may nor now avow for his Rent, or 
Service,becauſe his Tenant is dead, but muit ſer 
forth the marter, and thereupon juſtihe ro ex- 
cuſe himſelfe from anſwering dammages, and 
the Executor ſhall by this Aftion recover the 
Cartell or Goods,and that by the Common Law 
c. 21-meant ſaich the Booke, chough the Starure of Marle- 


ut crede, bridge had never beene made, for that the pro. 


perry 
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perty.remained in the Tcſiator, Nore it fpeakes 

nor.atall ofthe ſaid S:aruce of 4, Edward ihe 3. 21-H-6. 1. 
Bur Newtozin the time of King Hep y the 6, but Marks» 
would have it thar the Execator in that caſe ** © 499374 
ſhould nor have a Replevin but an Attion of 

Treſpailſe grounded upon the ſaid Statute, wviR. 

4.Ed.3. Which me thinkes cannot be by any 

meancs,by reaſon of the Starure of Marlebridge 

cap:3.Non idea puniatur dominus, ere. for ihe 

Exccutor, as well as his Teitaror, is thereby c- 21.H, 8.54. 
ſtrained.as I thinke,from che Afton of Treſpaiſe 19+-4-E. 3+ 
againit che Loxd, As for that no Avowry can 

be made upon the Tenant, that is now remedy- The B. of 
edby a late Starure ; The other Sratute hath C —_— 
been taken ro extend to other things than goods yer» oy . 
moveab'e,for where a Church becomming voyd, & 33. Et. 
a ſtranger preſented thereunco wrongfully, and in c9.6a. 
the Patron dyed, ir was reſolved in the late 52 of Ra- 
Queenes rime, thar the Execuior might by the _ 
equity of the ſaid Srature,maintaine a Dyare 5m- 4.4, 2. & 7 
pedir. Bur whethcr an Adtion of Treſpaſſe lyecth He 446. E- 
tor-an Executor, againſt, him who ſpayled the 1e#.Frrm.es 
Teitarors Corne,Gratſe,or Wood,growing, hath —_ n —— 
beene,qucltioned, bur no where reſolved ro my _— - 
knowledge. I rhinke it, way lye wich ſome dit- lyeth not. 
{crenge;: Firſt, for chat che Starnre of 4. Edward 114.43» 
the 5. dorchnor oncly ſpeake of Goods carryed a 
away, as limirting the Law to thar treſpaſle foly , > — 
and particularly, bur ſpeakesgencrally,.of T re (- ry judici- 
paſic done ro Teltarors ; and then brings in that oufly urge 
particular of goods,as one initance. Now there in Sales 

be manycaſc; of inilances or enſamples given in ©31 #76 
ads of Parhiamenc, which yer do nor reſtraine the BY 
remcdy or purven to that particular, or fromex- I 
tending to other caſes of like nature. Thirdly, the 
Scatyreſpeakes of Treſpailes remaining unpu- 

E nithed, 


z 
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niſhed,which ir meant to redrefſe : But it ſhould 
till leave many unpuntiſhed, if it ſhould have no 
larger exrent, than to that one ſingulartreſpaſe, 
of Goods taken away,viz moveables. ' Apaine, 
che Teſtator was cleately intituled to a recovery 
of damages for this ocher creſpaſſe, which if he 
had recovered, ſhould have come co his Exccu- 
ror j Yeache things chemſclves, all if felled in 
the Teſtators life,* and pare though nor felled, 
thould have come to the Executor, therefore al- 
ſo the dammages recoverable in liew thereof,our 
of which recovered, the debts and Legacies of 
the Teftator are ro be ſarisfved, Behdethis Ai- 
on of Trefpalle isa thing ſevercd from the Ntare 
ofthe Land,ſo as if the owner thereof had, after 
chis rreſpaſſe done;aliened the Land,ye: had this 
Aftion remained to him, as I rake it, clearely. 
And why not as well as whe. e a Treſpaſle is done 
upon the Land of the Leſſee, and rhen the rerme 
expirts, this donbtleſſe doch nor rake away his 
AQion, nor his Execurors. Bur me thinkes here 
may be ſome differences probably taken, as firſt 
herweene a Treſpaſſc in deftroying or raking a+ 
way Corne growing, and atreſpaiſe in Graffe,or 
Wood growing : for the firit being of thar na- 
tare;as that ;thongh the Owner had a ftareof In - 
heritancem the Land whereon ir groweth,, and 
ſhonld have dyed before ſeverance and: felling, 
Yer i ſhoul{ have gone to rhe Executor, and 
not with the Land tothe Heirc,rtherefore doubr- 
lefle doth che Aftionfer deſtroying or taking a- 
way thercof,accruc by the operation of Law to 
the E xecutor, in fiew of the rhing raken or de- 
firoyed, Otherwiſe, perhaps of Wood or Graffe, 
Which by the Owners death ſhonld have gone 
co the Heire, and nor ro the Excecutor. And yer 
here 
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here againe another difference me thinkes may 
be herwixt Graffe and Graffe, viz. berwixt chat 
in Paiture and that in Meddow, yearcly mowed 
and rurned inro Hay, not left ro be confumed by 
rhe mouthes of Beaſts, as char growing in Pa- 
fture: For as the Law diftinguiſheth berweene 
theſe Soyles, gives precedency ro Meddow, and 
makes it waſte fora Leffee ro Plow it up, norſo 
for Pafture, Yea, Tithe is payed of Hay, bur not 
of Graſſe growing in Paſtures, ſo the Meddow 
Graſſe being in the Owners purpoſe and intenti- 
on,as 2 thing ſevered from che ſoyle, ſhould me 
thinkes ſo be alſo in the eye, and eſtimation of 
the Law, and rcherefore ftandin a different ſtare, 
and account from Paiture Grafle, A third diffe- 
rence may be in the manner of che Treſpaſſe, 
viz. Where the Meddow Graffe is eaten up with 
Carrell by a Treſpaſſer,and where by him mow- 
ed andcarr) ed away as Hay, for in this latter cafe 
an Attion ct Tyovey and Converſion for ſo many 
loades of Hay,is doubrleſſe maintainable by the 
Executor, thuugh it ſhould be admirred thar in 
the other caſe ofconſumprion by the mourhes of 
Beaſts withour ſeverance, no Aion 1hould be 
maintaineable by the Execucor, which yer 
admir nor, bur rhinke che contrary probable. For 
when Meddow ground, which yearely concei- 
veth ( Sol fine homin: genera: herham) ſhall be 
ready ro be delivered ofher burchen, ifa firanger 
purring in an head of Cartell, which ſwallow up, 
and rread downe this fruice of her wombe, before 
the Mower wich his fiche come as a Midwife ro 
helpe her delivery, if then by the haſty deach of 


thinkes ; 
Action up- 


on the caſe 


here and 


the Owner, before Aftion brought, this grear Soibes 


T reſpaſſe ſhould be diſpuniſhable, ic were con- m, 
trary, as me thinkes, - the purpoſe of rhe ſal ble. 
2 


Statute 


ould be 
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Stature,and a great defeft in the Law. Yet here 
perhaps rouching this, a fourth difference may 
be,or ariſe our of the time of the dearh of the 
Owner, viz. where he dyeth before time of 
Mowing, and wherenor; for Dato that in the 
former caſe, becauſe, if ſuch detrution or con- 
ſumprion had nor beene ; yer the Owner dying 
before ſeverance, this ſhould not have come to 
the Executor, bur have gone with the ſoyle ro 
the Heire, rhar rherefore the Exccuror, who is 
nor damnifyed ſhould recover no dammages. Yer 
in the orher caſe, the Owner living nll after Hay 
time clearely patſed, wiz, till the end of Auguſt, 
me thinkes now lince this fruie ofthe Meddows 
wombe ſhould have becne a Charrell ſevered, 
had nor this Treſpaiſer made unlawfull preven- 
ron: Therefore the Executor, ro whom the 
ſame ſhould have come, rowards. the- perfor- 
mance of the W1ll, thould have our of the ſaid 
Stature,an Aftion,zand remedy ,reached unto him 
ro . recover recompence in Aammages for this 
wrong done in 1erardationem Executionis Teſta- 
menti. A hfch and lait difference may perhaps 
be in the Nate of the Owner, for Poſito, thar 
where the Land is his Freehold, or Cupyhold 
Inherirance, no Aftion ſhould be given to his 
E xecuror, for Wood, or Grafle taken or deſtroy - 
ed in his life rime; yer where he is but Tenant 
for yeares,Guardian, or Tenant by extent, ſo a3 
the very fare in the Land was ro come, and 15 
come to the Executor (rogerher with Duicquyd 
plantatur ſolo) me thinkes the Exccuror ſhould 
have, rogerher with the itate in the. ſoyle, the 
Afton to puniſh the Robber of, - or Ticſpaſller 
upon che foyle. Thus having ſcanned and hifred, 
to che beſt of my ability, ail differences and cir- 
Ca, 


+ iff 


> if 
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cumſtances of rhis po'nrghow farre I am wide,and 

wherein right, Aliorum fit judicinum, or rather, 

Altioris eſt” 5gdicii. Bur this is cleare, that x. H.6.3- 

whereſoeVer Exccurors doe recover any dam- £itleren fe 

mazes fdr treſpaſie or orher wrong,done ro their #3: 

Teſtaror, the moncy recovercd (at leaſt, if Exe- ; 

curion be had,or money received) will be Aﬀerg So held in 

in their hands, as well as dcbrs recovered upon Sales caſe 

. , oft damma - 

Bonds or Bills, or Lands, hy ch:mraken in Ex- ges in Que, 

rent upon Sratures, Recognizances, 'or Judge- jmpe.reco- 

ments. Yea,wirhout ever having theſe moneys, vered conee 

Executors may make them Aﬀers in their hands, - the pre- 
, | entment, 

viz. by making Releaſes, or Acquirrances, or Releaſing, 

acknowledgement of Sarisfaftion, for tUlisa- x3, Ed. 3 

mounteth ro a Receipr,and chargeth the E xecu- Fez. 9 5+ 

rors 20Wa'ds the Creditors, with the whole pe- 

nall ſumme, rhough haply they receive bur part 

as the principall,or ſumc like proportion. There - 

fore, rherc is grearcantion ro be uſed by Execu- 

rors in this kind, that unlefſe they be ſure they 

have Goods ſufficient to pay all Debrs, and Le- 

gacyec, they make no Releaſe, Acquirrance, or 

Acknowledgement of Sarisfattion, tor more then 

they doe receive. be ir debror dammages, And 

the like caution ro be uſed by them, rouching 

ſabmiſſion of dehrs or dammages, ro arbirrement 

whereby diſcharges of the ſame may grow, for Error 11. 

the ſubmiſſion ro the Arbitrement, being their #.4.65- 

voluntary at, alchough the Arbirrarors by their 46-E.2 $- 

judgement doe diſcharge the debt or dammage — 2 

in part,or in whole, yet ſhall the Creditors have S—t_s, 

like remedy thereupon,againit the Executors,as the Wite, 

iſthey had relcaſed,or, which is more, received not the 


rhe ſame, of Haba d 
Other Aftions there be of diſcharge, which as tis ſeife. 9, 


ce Teitator h-mſclfe in his Jife time might have #4.6.e.4. 
E 3 had 
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| him all his Goods,and he in his life time ma 


The Office of 


had, fo may his Executor after his death, wit. 
Writs of Error, Artaint, Diſceyr, Audite Due- 
yela, Identitate nominis. But this laſt is given by 
Starure. Whatſoever 1s __ by any of theſe 
wayes, as unduely loſt by the Teftartor, ſhall alſo 
be Afﬀers. 


[1 


Speciall caſes pertinent to the Premiſes. 


1. Chattells come to Executers from the Teſla- 
tors yer not Aſſets. 

2. Aſſets which be no Chattells. 

3. Things in 4ftion,and in the perſonalty tur- 
ned into Chattels Reab,& & conn. - 


AS tothe firit, I exemplifierhas, £4. makes B. 
* *his Exccutor,and dyes, B makes C. his Exe- 
cutor,and dyes, The Goods left by A.co B.as Ex- 
ecutor,farre exceed his Debts, and Legacyes, or 
ler us ſuppoſe no Debts nor Legacyes of 4. and 
thar B. dyeth much in debt, above the Goods he 
leaverh, and did make no alteration of rhe pro- 


. perty ofthe goods of 4. but meerely lefr them ro 


C.his Executor. Now ſhall notthe Goods which 
to B. as Exccutor of A. and ſo from B.to C, 
betyablein Law, to pay the debrs of B, yerin 
Conſcience me thinkes they ſhould, and that C, 
ſhould not receive them ro his owne uſe, as in 
Law he may, where A. lefrno debrs, Butif A, 
making B. Executor,did alſo by his Will = 
2 = 

Ietion ro have them as Legatee ; or by his Will, 
did ſo diſpoſe of them, or appoint them to goe, 


. asthe Goods he had as Execuror, could not be 


given or diſpoſed ; Now by this elefion they 


_ werealtered in property from being his as Exc- 


cutor, 


Yy' 
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cutor, and ſo as his owne goods ſhould be liab{c 
ro his debrs. Bur things in ation could nor be 
ſ2 given,or diſpoſedgviz,Debrs,&c,yer if D. were 
indebted ro A. one hundred pound, andB, his 
Exccuror, rwoke new bond of him, or another 
forir,givinghup the old Bond,now was it become 
his owne duty, and ſo ſhall ftand in his Execu- 
ror, 

Another inſtance of this, thus ; If A. Patron = if a 
of the Church of D. grant ro B. the next avoy- as wo has 
dancegthe Church becomes voyd,B, dycs before life, aud he 
he preſents, his Executor preſents, and hath rhe dying, bis 
benefit of preferring his ſonne or friend, yer ſhall Executor 
this make no Aiſers in his hands for payment of pry " 
debrs;for that he could not lawful'y rake money as by = 
ro preſent. Bur if B had dyed hefore the Church was done 
had become voyd; Then becauſe the Execuror fre Mich. 
might lawfully have ſold ir,the value ſhould be = 3 3» 
Aſets in his hands, as I conccive, excepr per- yon 7 
haps the incumbent had dyed fo haſtily after B- Sajes Caic, 
that the Executor had nor time convenient t2 5 com. ba. 
find out achapman, and to (ell ir. Vendeve ju'e 

If inthe other Caſe, a ſtranger had preſented = -—_ 

and gor his Clarke admirred, and the Executors —_— 
of B. had in a Laa. Imp. recovered dammages, 
che money ſo recovered ſhould have beene Aſe 
ſexs. Thus much of che firft,vix.char ſome things 
of the nature of Chartells, may come ro Execu- 
cors,and yer notbe Allcrs, 

Touching the ſecond, wiz. that ſome things 
may be Aiſers in the hands of Execurors, which 22-H.8. Br. 
yerareno Chanrells; I ſhall give bur two In- 7'&n48e 45 
ances, Firit, where a man leaverh a Villen for eIe, 
yeares to. his Executors, and the Vilfen pur- os be Aſ- 
chaſcih L and in Fee-tmple, and che Execuror ſers in the 
catreth into the Land ; now hath he Fee-fimple Heres 


E 4 therein; 
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therein ; and this Land is Aſſers for payment of 

3. H.63. & the Teſtators debrs. So, ifa man by his Will, 

fo 2.H.4- oiveLands in Fee to his Executors, to be ſold 

ns tor performance of his Will, Theſc ( before 

por Markam the money thercby raiſed ) are Aſers, both fur 

c<p-Tuſt.con. payment of debts, and of Legacies: Bur if the 

Riek-hill. Þ ands had beene given to be ſold oncly for pay- 

ment of debts, they ſhould onely be Aﬀers for 

that purpoſe, and not for payment of Legacies: 

and ſo,if it were expreſſed ro be for payment of 

Legacies ſingularly, rhis ſhould nor be Aﬀers for 

debts, as I rake ir. For fince theſe arc not A(- 

Sees 21. ſets of thews owne nature, bur ſo made by the 

Dy.264. Will and diſpoſition of the Teſtator; me thinkes 

they cannor be otherwiſe, nor farther Aﬀers 

than as the Teſtator hath willed and diſpoſed ; 

bur though Lands thus given were Aﬀeers before 

the Stat.21. Her.s. cap.5. Yet how can it be ſo, 

ſince for the very words of the Srarute he, thar if 

one will by his Teſtament or laſt Will, any 

Lands,&c. ro be ſold,neither the money thereof 

comming, nor the profits raken, ſhall be acccun- 

ted as any of che goods or chartels of the Teſta- 

tors, which T conceive ro be all oneas ro ſay,that 

they ſhould nor be Afſers ;' for when an Execu- 

wr denyeth himſelſe ro have Aſſets, rhe forme of 

9-H.D. hispleais, Quod nulla babert bona nec catalla, 

Gs &c.Yerfince that Statute,vix, in rhe Jare Queens 
I4.H. D» OP) : 

31, time, the Law was twice admitred, or conceived 

Rtill'ro be accordingrto the third of Hen. 6. v7. 

tharthe Land deviſed ro be ſold, or the inoney 

thereof comming ſhould be Afers. Indeed, in 

neither of thoſe Boakes, is there any mention 

ofxhectauſe in the ſaid Srature; andir 1s poſſi- 

ble char ir mighr be forgotten, as in other Caſcs 

ſomeume hatch happened, But caſting about how 
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toxeconcile thoſe Bookes with the ſaid Srarure, 
ot to ſuppoſe the ſame forgotren ar both 
times, both ar the Barre, and Bench Crhough be- 
ing buta ſhort clauſe in the middle of a large 
Starute to other purpoſe, ic might well ſo have 
beene ) m_ laſt, though nor haſtily I grew ro 
conceive, thar the faid clauſe being in an AR 
which limitteth the Fees of Ordinaries, and their 
Scribes, - according ro the value of the goodsof 
the deceaſed, and then bringeth in this clauſe, 
that the Lands willed to be ſold, ſhall nor be ac - 
counted as any of the goods,S&c. The Parliament 
meant thereby oniy ro exclude them ro this pur= 
poſe, thar they ſhould not be acconnred as parr 
of the goods in the valuation, according ro which 
the ſaid Fees were to be rated ; and though the 
words be generall, that they ſhall noz be accoun- 
ted as any of the goods, &c, yer is it the more 
probable, that the Parliament m-ant no further 
then as aforeſaid, becanſe thar clauſe after the 
Fees limirtcd in anſwerablencfle ro rhe values, is 
brought in by a Previſo,uiz. provided alwayes, 
thar it the deceaſed Willed any Lands to be fold, 
the moncy nor prohis ſhall nor, &c. And thus 
perhaps it was underitood and conitrued in rhe 
ſaid lare Queenes time, though no mention be 
of any remembrance of that clauſe or provihon in 
cither of thoſe Caſes reported by rhe Lord 
Dyer. | 
*. As for the third, viz, the changing of things 

our of the perſonalty, into the realty, e contra, 
I ſhew ir thus: if a debr were due r9 rhe Execu- 
rorgas Exccutor, by Statute, Recognizance, Or 
Judgemenr,and he ſue Execution,and have Land 
of the debtors in extent ; now 1s the perſonall 
duty turned into a chartell reall. On the other 

hde, 
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fide, if ſach an eſtate by extent, or a Leaſe for 
yeares mortgaged come to an Execuror, and the 
debror, or mortgager payeth the money due ; 
now arc theſe reall chatrels rurned into Aﬀers 
perſonall. 


Another ſpecial Caſe of Equity oppoſing Law. 


JF A. be bound ro B. by Bond, Statute, or Re- 

cognizance for aſſurance of Land, B. dy=th,and 
the Landdeſcends ro his heire ; or be ir (harB. 
{old the Landto C. and afligned to hin: 1c 3ond, 
Statute, kc. yer muſt the Sue, cr warn onr of 
Exccution, be in the name of the Exccuto: 5B, 
and ncither ofthe h<c:ce, nor Aﬀlignee, Arid ar 
which is recovered, or gotten in extent, will be 
Aſers in Law ro charge the Execuror, as I take 
Ir, yer in Equity it perraines ts the Heire or Af. 
ſfignee. Duere, ifthe Executor meddle nor, bur 
onely ſuffer his name to be uſed, 


Of things come ts E xecutors by Condition. 


Fri, we will conſider of Conditions bringing 
backe to Executors goods, or chattels granted 

away by their Teſtarors, Touching whichthere 

15 no doubt, bur if the Condition be any other 
than for payment of money, or other things va- 
lnableby the Teftator,or his Executor, the chat- 
Note Diff. tel] returning to the Execuror is Aﬀers in his 
hands : as put the Caſe a Leaſe for yeares, Hor- 
ſes, Sheepe, Plare,or other Chatre)],were gramred 

by the Teſtator ro A. upon condition, that if A. 

did not pay ſuch a ſumme of money, or doe ſuch 
other At as the Teſtator appointeih, and this 
condition is nor perfcrmed after rhe Teſtarors 


deaths 


— 
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death, now is the charrell come backe rothe 
Executor, and is Aſſets, But the queſtion hath 
beene ( and perhaps may be ) where the condi - 
tion is, that the Teſtator or his Executors, ſhall 
pay the money ro make voyd the Grantee, and 
accordingly, the Execuror after the Teitarors 
death payerh the ſumme our of his owne purſe, 
nor having. any money of the Teſtarors in his 
hands: in this Caſe comming in queitiongts 
Hen.7. Ir was reſolved arthe lait, that this re- 
deemed charrell ſhonld nor be Aﬀers, har be ro 
the Executor as his owne proper goods, though 
atthe hrit, three Judges were of contrary opini- 
on, viz, that the goods redeemed ſhould be mn 
the Executor, as goqds of the Teftaror. And 
truely I muſt confetſe,thaiI cannor yer find good 
ſatisfaftion in that Bookes reſolution, exceprwe 
ſhall rake the Caſe there ro he ſuch as that which 
is pur and reported by the Lord Dycy; tempere 
Hen. 8. viz. thar the money payd for redempri- 
on, was as much as the full yalue of the goods, 
pledged, or mortgaged, or clſe ſhall admir the 

Caſeto be, that this redemprion was nor by pay- 
ment at the day conditioned, As to the fu, ic 
were rare, that any ſhould lend money upon 3 
morrgage, where the thing mortgaged, is nor of 
bercer value than the money lenc ; rare alſozhar 
an Exccutor ſhould take care ro redeeme with 

his owne money, that which ſhould yeeld no be- 
nefit or advantage to him, or his Teſtaror, Ler 

us therefore ſcanne and examine the Poinr, ſince 

the ſame may come frequently in uſe; and this 

we may the more decently doegbecauſethe Lord 

Dyer m the Margent of the Caſe by him repor- 
ted, as aforeſaid, ſaith cx preſly, rhat the ſaid 0. 

ther temp Hea.7. was not at all adjudged, —_ 
elfe 


21.Hen.7. 
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{cle having viewed the Roll, which he there ſers 
downc, and the names of the parties, Wewcill 
therefore put the Caſe thus, A. poſſeſſed of x 
Leaſe for f1xrie yeares, of one hundred pound 
Land, morrgagerh ir for five hundred pound, or 
be ir that the mortgage ar pledge be ofa Jewell, 
or peece of Plare for halfe the valuc,a:1d char be- 
forc the day limitred for payment, and redempci- 
on A. having made B. his Executor, dyeth,& B. 
at the rime & place maketh payment,as was con. 
dirioned. Now the queition is,wherher this Leaſe 
Plare,or ſewell,heing worth much more than the 
ſum for which ir was mortgaged, ſhall be m him 
wholly in his owne righr, and to his owne uſe,or 
partly,ifnor wholly, as Executor to A. ſoa: ro 
be ſubjeAro the payment of Debts and Legacies. 
Here it muſt becleerely admirted, that B. was in- 
abled ro this redemprion onely, and meerely by 
the Condition annexed to the mortgage, or 
pledging.Ir muſt alſo be admitted, that this Con- 
dirionzand the power or intereſt ro rake benchr 
thereof ro him ; came, and was derived onely as 
Execuror of 4. This being premiſed, it muſt 
needs follow, as ro me it ſeemes, that the Con. 
dition working, and having his operation in the 
redemprion to deſtroy the Grant, morrgage, or 
pledging, it muſt needs make rheſe againe the 
Teſtarors goods, in ffats quo priwm, and ſo to 
hein B. as Exccutor ; ſince in that right onely, 
he was intiraled ro take benehr of the Conditi- 
on, For what 15 it which hindred before this, 
from being the Teftarors goods; nothing cer- 
raincly, but onely the force and Nrengrh of the 
mortgage or pledge : Now by the redemprion, 
thar 1s hecome voyd, and hath ir loſt its force ; 
therefore the property of theſe things muſt needs 
now 
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now hee; as if no ſuch mortgage or pledge 


had bcene, oras if it had atthe nit beene voy d, 
and ofno force : T hus muit the Condition work 
for him, who made ir, viz. 4. the Teftator, and 
thoſe of the contrary opinion in the time of King 
Hez 7. doe yet ſay, that by this redemption, the 
Tentacor is {0 much indebred to the Execuror, 
as he dishurſcd for the redemprion; which could 
tand with no reaſon, unlelſe by it the property 
and intereſt ſhould be reduced ro the Teitarors 
behoofe,, That thus ic is, is alſo proved , as to 
me it ſeemes, by the Caſe of mortgage of Inheri- 
trance, upon Which the heire making payment, 

according to the condicion, is nor now in as a 
new purchaſor, bur as heire, ſo as he ſhall have 
his age, and be in W ard, 'eyen for this Land: 

Yea,it ſhall be Aﬀers in his hands for ſatisfation 


3 of his Fathers, or other Anceſtors debrs, which 


m ſomereſ pett 15 a harder Caſe than chat of the 
Exccuror; for he hath meanes to fatishe him- 
ſelle of the money disburſed, either our of the 
thing redeemed, or other goods of his Teitator, 
bur che heire hath no ſuch meanes. Yer it will 
be asked,how the Executor can be free from miſ- 
chiefe, for if this thing redeemed be intire,as the 
Cup or the Leaſe, the whole will be taken in exe- 
cution for the Tettators debr, To admit this, 
yer here is one cleare way of remedy, viz. the 
Exccutor may before ſuch Execution, ſcll the 
cthing,andſo pay himſclfe,and reraine the ſucplay 
fage ro the Teliators uſe, and rhe like of this is 
frequent in uſe, viz, for Exccutors tO pay of 
the T eftators deb, with their owne moncy,and 
to make themſelves ſatisfation out ofthe Teſta» 
cors goods, Befhdes, it is not impoſiiblegthar this 
icdeemed thing ſhould be thus in ncc.cft parted 

at 
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thatanſwerably and proportionably to the ſum 
disburſed for redemprion, with reference ro the 
value of che thmg redecmed, a moyery or third 
part, or three parts thercof ſhould be ro rhe Exc- 
curot in his owne right, as his owne proper 
. _ andrhe r<it in him as Execuror. As poſit 
iat.A. and B. were Tenants in Commen of ſuch 
an encire Charrell: , maketh B, his Executor 
and dyeth, Now hath B, once moyery as Execu- 
cor,and another as his owne proper, and upon a 
Jadpement againſt him as Exccurtor,hat moyery 
onely which he hath as Execuror, muſt be ra- 
ken in execurion ; and here may be remembred 
how in execution of a Judgement, or levying of 
an Amerciament out of an intire Charrell of more 
value than the ſumme to be levyed, the whole 
isto be ſold, andthe ſurpluſage above the debr 
or Amerciament is ro be dclivered backe to the 
Owner. For mall this debare,, we muſt preſume 
the thing redeemed by the Exccutor, to be of 
bercer value than the ſumme payd, elſe we may 
eafily admit rhe whole ro the Executor. Againe, 
the Leaſe for yeares, is not ſo incire a thing ; I 
meane the Land ler, bur chat rhercof parrition 
may be made ; yea mforced by Aﬀtion berweene 
joynr-renanrs, and Tcnanrs in Common. Bur 
here wilt be obzeted, the Cafe of redemprion 
by the daughter and heire; who though ſhe have 
2 hrorhet borne after ; ſo as now the 15 no longer 
heire,yer ſhe ſhall,as the Booke ſaich, retaine the 
Land redeemed fromthe Heire as a Perquiſite or 
Purchafe. As for this (which I will not oppoſe) 
the Law ſo frameth to the favour of the daugh- 
rer, becauſe of great miſchicfe ro her, if being 
Nripped of the reit of the Inheritance by che 
birth of a broger, ſhe ſhould alſo loſe char which 
her 
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her money had redeemed, without having any 
remedy ro have her money againe, or any re- 
compence for ir; but in che ocher Cafe, there 
isno ſuch miſchiefe, for that the Execuror may 
pay himſelfe as hath beene ſhewed. 

Now on the other fide, if the Caſe ſhalt be 
underitood, that the redemprion was by pay- 
ment afrer rhe day, then will I cafily admir that 
che property or intereſt, is in the Rateavor ro 
his owne uſe ; or thar the Condition, now ha- 
ving no power ro reduce it backe, oc ro operate 
any thing : Ir is rather a re-emprion, than a te- 
demprion, fince it was arthe Will of the Mort- 
gagee, to diſpoſe it ar his pleaſure, and any 
ranger,as well as the Executor might chus have 
redeemed, wiz, repurchaſed ir,thetefore onely 
Equity and noc Law in that Caſe can make any 
parr of the value Aﬀers in his hands: And ſo 
alſo I chinke if we ſhould admit inthe othet 
Caſe of payment, arthe day that the property 
of the charrell is ro rhe Executor as his owne, 
and nor his Teftators goods, no part of ſurplu- 
ſage of value,can in Law be Aﬀers, howſoecver 
in Equity, 

Laſtly, ifthe Exccuror redeeme by payment 
at the day with the Teitarors owne money or 
200ds, none wi'l doubr, bur thar the thing re- 
deemed is in him as Executor, and the money 
by him paid for redemption is well Adminiſtred, 
the goods redeemed being of better value. Bur 
this way ir makes no difference, wherher the 
whole value of the goods rede:medyſhall be held 
Aſers; and the money paid for redemption 
ftand drowned therein, or that tha ſumme be 
Nill adjudged in che hands of the Executor, as 
Aſſets, and onely the ſurpluſage of the thing 

redee- 


79 


Ploy. Com. 


— 


The Office of 


redeemed over and above the ſumme paid for 
redemprion, 


Things accrued by Covenaat or Aſumption. 


F A. Covenant with B, ro make him aLeaſe 
{ſuch or ſuch Land, by ſuch a day ; and B. 
dyech before the day, and before any Leaſe 
made ; now mult 4. make theLeaſe ro the Ex+ 
ecutor of B, and the Leafc ſo made ro him, ſhall 
be in him as Exccutor, and conſequently as 
Aﬀers. _Thiz is proved by the Judgement, in 
the Cafe berweene Chapmagz and Dalton. in the 
lateQueenes time. Yet I confelle, that it is nor 
expreſſed inthe reſolution of this Caſe,thar this 
Leaſe ſhould be Afﬀers, bur that the Exccurors 
thould have the Terme as Execurors, which im- 
plyerh as much in my underſtanding; and the ce + 
claration, whereupon the Defendant demurreth, 
fersforth the breach of char Covenant ro he in re- 
tardatione executionss teſtament. lo as the dam- 
mages thereupon recovered, vi4.302. and 30. 
pound were Aﬀers,and conſequently alſo,thould 
the rerme have beene in liew and recompcnce 
whereof theſe dammages were- given. The like 
Law, if 4. aTume upon good cqnſideration ro 
dcliver intro B. by ſuch a day, twenty quarters 
of Maulr, orſo many loades of Coales or Wood, 
or any other Warcs or Marchandife, and this is 
not per: orned in the life 'of,B. but afrer ro his 
Exceuor,ic ſhall be ro him as Executor,and ſhall 
be Afﬀets mhis hands, as well as the money re- 
covered in durmages for nor performing thould 
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Of things accrued by remainder, or increaſe. 


F a Leaſe be made to one for life, the remain- 
| ro his Executors for yeares, and he dyerh, 
this will be Aſers in he hands of his Executors, 
though it were never inthe Teſtaror, as was in 
the larrer end of the lare Queenes time, reſolved 
by three Juſtices, the Lord Azderſon onely be- 
ing of a contrary opinion ; and there it was ſaid 
that Cranmers Caſe, wherein the contrary in 
effe was reſolved, was of little authority , for 
charrhere were firſt and regs againſt wwo, rill 
after, Mounſon changed his opinion, upon a 
conceire, that there the eſtare was by way of uſe, 
which could make no difference;like Law where 
a Leaſe for yeares is by Will bequearhed ro A. 
for life, and after ro B. who dyeth before A. al- 
though B, never had his terme in him, ſo asthar 
he could grant or diſpoſe it, yer ſhall ir reſt in his 
Execuror, as his goods and be Afﬀers. As fura 
remainder for yeares, [0 in the Teſtator, that he 
might grant or diſpoſe itar his pleaſure, no 
doubt can be thereof, rhough the ſame fellnor 
in poſſeſſion to rhe T eftator in his life rime, yer 
no ſcruple nor doubt can be, bur thar this is Aſ- 
ſers ro the Executor, even whilſt it continuesa 
remainder, and before it falleth into poſſeflion, 
becauſe ir is preſently valuable and _—_— 
Nor much of other nature, to theſe are the Ca- 11.H.6.35. 
ſes, where the Execuror Marge hy an  Babing- 
the goodg of his Teſtaror, makerh gaine rhere- *** 
of. So if the Sheepe,or orher Carrell ofthe Te- 
ſtator doe breed, viz. beare Lambes, Calves, 

Colts, &c. after the Teftators death, even theſe 
which were never in the Teſtaror, ſha'l yer be- 
F Aſſets, 
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Aſers, and ſo the Wooll growing upon the 
Sheeþe after rhe Teftators death. Bur there is 
one Caſe worth the conſideration and worthy of 
ſome doubr, as I rhinke, and that is this. One 
leaverh ro his Exeeumor a Leaſe for yeares of 
Land, worrh twenty pouhd by yeare, and the 
Exectiror keeping this in his owne hands, one 
yeattaſter the Teftators death, dorh make there- 
of rhirty pound in eleare gaine above all charges, 
row whercher; as toa Creditor, this whole thirt 
pbund ſhall be Afſers, or onely rwenry vind 
and che Caſe fimply chus par,fhall be underſtood 
of an occupyingz and manuring wicthonr any 
focke ofthe FTeſtarors; arid ther if hit Exccu- 
ror did ſtocke it with his owrie Sheepe, ot other 
Catrell, as he muſt have borne the lofſe by rot 
or death ; ſoisirretſbnz; thar if the manurants 
prove gainefull, he tcape the frnires thereof in 
recompence of his advenrure, and of his indn- 
ftty, skill; and good husbandry, Bur if the Te- 
fMators ſffocke of Sheepe and Carrell were ( as of 
necetſiryz or for the better advaritage ofthe Te- 
{fators eſtate ) conrinued upon the Leaſe Land, 
then is tr teaſon, that the gainc or lofſe whether- 
{ocver of them God ſend=th, doe redound ro the 
Teftitors eftarte.Like Law; as I thinke, if att Exe- 
cutor finding, thr He canhot inftantly, after rhe 
Teſtators death, et the Leafe Land-ntare the 
valite; ſhall therefore buy ſeed-Corne, and hire 
rhe plowing&c; Buri may be ſaid, that the 
Leaſe hath one entire valuation at the firſt; upon 
the appraifement. To this T anſwer, - firſt, thar 
the value tpon the appraiſement is not bintling, 
mr itluth reſpefed ar the Common Law; if it be 
roo highzir ſhall nor prejtidice the Execuor ; if 
06 low, ſhall not advantage hit; But the fey 
valuc 
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value found by Jury, when it comes in queſtion, 
whether the Executor have fully adminiſtred, or 
have Afers or nor, is that which is binding, 
NextI ſay,thar if a long Leaſe come to Execu- 
rors, of Land worth an hundred pound by yeare, 
and no ſale is made thereof by the ſpace of a 
yeare or moregnow the rerme continuing of the 
like value, asat firſt, ir is no reaſon bur this hun- 
dred pound raiſed the firſt yeare, ſhould goe ro- 
wards the payment of debrs and Legacies rather 
chan any of them ſhould beunpajd. This ching, 
I meanc the knowledge of them are uſefull rwo 
wayes, viz. Firſt, give light ro Execurors,to 


diſcerne what unto them of right percaines : ' 


Next ro ſhew unto Creditors and Legatces, what 
and how farre things ſhall be Aſfers,thart is co ſay, 
goods ro enable, charge, and binde Executors 
ro pay debts and Legacies. For whatſoever any 
of theſe wayes commetrh ro the Execucors from 
rheir Teſtator, or is recovered by any of theſe 
Aons, ſhall be in their hands Adets, che Coft 
and charges of recovering dedudted. 
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What manner of Intereft an Executor bath in bis 
Teftators Goods and (hattels, and bow diffe- 
rent from the common Umereft they or others 
bave in their owne proper goods. 


He Inreret which an Executor hath 
= as Exccutor inthe Goods of his Te- 
WY ftaror is much different from the ab- 
=o {0lurc, ptoper,and ordinary Inrertf, 

F 2 which 


. -T be Office of 


which every one hath in his own. proper goods, 
as may well appeare in and by theſe points, 1. 
Alchough if a ſtranger rake away theſe Goods, 
the Attion of Treſpaſſe for the Exccuror, is of 
generall forme, Quare bona ſue cepre, calling 
them his Goods, whereas a man Qutlawed in 
Debr, $&c. or convit or arrainted of felony or 
treaſon, forfciteth all his owne Goods, yer theſe 
32.4.6.34 which he hath as Executor, ſhall not be forfei- 

red. Ifa Villen be made Exccuror, his Lord 
Lir.tit.vil. cann2r take theſe goods, though he may rake 
lenage.41. allthe Villens owne Goods : and for raking ſuch 
_— Goods, or for adebr due ro the Teſtaror, a Vil- 
Yer _ p* len may ſuc his Lord, Nayif the Executor grant 
F ts. A re- all his Goods, ſome good opinion hath beene, 
leaſe of all thar theſe which he hath as Executor ſhould nor 
a@ions, by paſſe, yea the Lord , Dyer ſo held in the lace 
—_— Queenes rime, With this difference, viz, Where 
2&ions as *he Grantor is named Exccuror in the Grantee, 
Executor. there rhe: Goods which he hathas Exccutor 
But Frew:o& ſhould paſſc, bur otherwiſe if he be not named 
15 againſt it Fxecuror inthe Grantee, and that this vpinion 
Kees” * is probable, will turcher appearc by that which 

, followerh. 

Secondly, the Executor cannot by Will give 
or bequeath the Goods he hath as Exccurtor, 
and if he dye Inteſtate, and Adminiitration of 
all his Goods 15 commirted to I. D. yer hath he 
nothing to do with the goods which the Inteſture 

CO REY had, as Execuror to his Teſtaror : Thus all his 
ſo reſolveg GCovds,reacherh not to his Goods as Exccuror, 
in Plow. Thirdly, whereas a mans Goods ſtand liable 
com.$ 25- to the-payment of his debts, borh in his life-rime 
— and afrer; T he goods which a man hath as Exe- 
Sham. Þ, a0, curor, arcnor to be taken in execution 'for his 
Flip. owne debrs cither upon a Recognizance Statute 
or 
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| or Judgement had againſt him, And if fuck a- 
| one dye indebred, feaving to his Executor muctt 
Goods, which head as Executor ;- theſe ate.” 
not Afers in his hands, lyable to the payment of 
his debrs, bur onely forthe paymencot the hit 
Teſtators debrs or Legacies. . Therefore a Quo 
} emis. brought by an Execuror, ſhewing. that-he 
was'not able ro pay th: Kings debr, becauſethe | 
Defendant derained from him an 1 00, pound, 
which he owed him as Exccuror to 1.S, was 0- 
verthrowne, for that ir could nor be intended, 
ſaith the Booke, that the Kings debt could be ſa. 
tifycd with that which thePlainriffe ſhould reco. 
ver,and receive as Execuror, Whereas a Woman 
being poſſeſſed of anycharrels-perſonal, viz.move. 
able Goods, all be devented out of her inro her 
Husband by her.marriage,. ſo'ss it he dye, and 
ſhe overlive, they be nor hers /againe,. bur Her 
Husbands. Executors, or Adminittrators, and: if | 
ſhe dye; 'all be the Husbands,: without bemg: 
Executror ro his Wife. Irisnar fo of the Gaods 
| which ſhe hath as Executor, ithefe Nill remaine- 
| m andto her, if ker Husband dye, and if ſhe her 
ſelfe 'dyey. far char ſhe hach them as it were in 
anothers right, viz. as ſhe'repreſynrs cthe' perſon 
of her Tcftator, her Husband fhall.nor. have. 
themz ifhe; be not his Wives E xecutor, andſo 
Executor coher Tefſtaror.:. , 

Laſtly, whereas the Writ of Freſpaſſe ſeemes 
ro make no difference | berweene . ones owne 
Goods, and thoſe he hath as Exccutor, that be. This may 
ing a poſicſſory Adjon or ſuire grounded upon de in his ©, 
the poſſeſſion ; yer come to an Aton of dehr, i an l 
which more taſtes and participates of. che right, poſſeſion 
and there are they diffcrenced: for where for my the goods 
owne debt, when I ſue, the Wric ſaich deber &* Were taken 
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detinet, vit> that the Defendant owes me, and 


Coli$-f31. deraines from me that ſumme. Yet when I fe 


34:H.6.45, 


as Executor, the Writ ſaich not deber, he doth 
owe me, bur detinet onely, he detaines fromme, 
a$admitring thar he is not the Debtor ro me, 
thoggh he ſhould pay me; and ſo where Iam 
ſuetl as Executor, the Writ makes me nor a 
Debror, bur a detainer; Otherwiſe, where in 
my owne right,: .I owe and am ſued for a debr, 
Accordingly, where Judgement in an Aion of 
debr is given againſt one as Executor, it isnot 
generally thartrhe Plainciffe ſhall recover againſt 
him, bur he ſhall recover of the Goods of the 
Teitator, and thereforeupon this Judgement no 
Copias lyeth againit him, to inforce him ro. pay 
by Atreſt ofhis body, becauſe he is not praper- 
ly dehror; bur if. after i be returned charhe hath 
waſtedthe Feftators Goods, our of which the 
ſaid deb ſhall be ſatisfyed; Then he having 
mad< himſelfe a Debtor, a Capias ad ſatifaci- 
endum., ſhall be awarded againſt him, and. then 
he ſhall be taken in Exocurion; So alſo inſome 
caſes of falſe plea pleaded, for where the Judge- 
ment is debenispropriis,' the Plaintiffe may have 
a Capias ad ſathfaciendum, and char Judgement 
15 in' divers caſey for. $c dammages, although 
not in many for the prinſcipall. As for che Caprne 
before Judgement, in the meanc proces again(t 
an Executor, : thas is, Becauſe of his Corttu- 
macy- in not appearing-npon' the former pro- 


' . - The reaſon of this different intereſt between 


© anExecmorandanother; or berweene the fame 


. mans having goods as 'Exccutor, and officers in 


oy his owne right ; 2s 'alſo of the different manner 


+» efones being indebred as Executory and* orher- 


wile 
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} wiſein his owne right, 'is well expreſſed by rhe 
Lord Coke, ' in Pincbons caſc, viz. Firſt, rhar 
the goods which one _ as Enecuttey - harh ——" 
notin his owne right, bur in auter droit, thats, & __ * 
in che righr of "= meaning his Teſtaror. mended. 
Secondly, thar Execurors are bur the Minifters, cneans? 
} and Difpenſors,or Diſtributors of their Teſtators 
Goods. 


Of alteration of property in the E xecytors hands, 
ſo as ſome goods become bis ovne, which he had 
as E xecutor- 


T?® this head or Chaprer, rrearing of the dif- 
ference berweene the Inrereſt in Goods, as 
Executor, and others had meerely in ones owne 
righr, and ro his owne uſtir is nor imperrinent, . 
to conſider how that which one hath ar the firſt 

b, as Excenror, may be changed in property, and 
become the Executors owne to his gwne uſc,as 

other his goods, which he had not as Executor. 

Here ter us firft confider of ready money left by 

the Teſtargr; for ſince pieces of money, vizthil- 
lings,proates, pieces, and halfe pieces of gold, 
cannotbe knowne one from the other, it muſt 

needs foflow rhar thefe comming to an E xecutor 

from rhe'Teſtaror muſt in fome fort be altered in 

perry, ſo as though the Executor ſhall be 

aid ro have ſo much in money or value, yer can 
not be diſcerned which money in his houſe 

) was his Teftators, and which his owne, Conſe- 
quently the Sheriffe upon the fieri facias, for a 
.reditror, who hath recovered againit the Exe - 

curor a debr owing by the Teſtaror, cannor 

take away money in execurign as rhe Teſtators, 

in my opinion; Overe if thereupon a devaſtavit 

) F 4 ſhall 
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ſhall be returned, or whar ſhall be done. 
But what if the Teſtator were indebred ro the 
2 El.Dy, Exccutor, or ifthe Executor not having ready 
x85» money efthe Teſtators, or otherwiſe ſhall pay 


HED whichis briefly thus, Thar except either he 
147-6. 2.4 have in his hands money of the Teftators,(for of 


ator, or by him paid for his Teftator, amount 

rorthe full value ofall rhe Teſtators goods in his 

hands, or doe exceed the ſame, no alterationcan 

be untill ſome eleion or declaration .by the 

- low. 544+ Executor made, which of the goods,nor excee- 

o of a Le- 7. 9 ; 

#acy in mo- ding the debr unto him, he will, have to be his 
ney given owne; For where the Teſtators goods exceed 
tothe Exe. this debt ro himgrthe . property of all cannor be 
changed,and of what part ſhall the Law adjudge 

che change, till choyſe by the Exccuror? Ir 1s 

good therefore for him to doe as the Mother 

Guardian in Soccage, who is to endow her ſelfe, 

calling her Neighbours, and expreſſing rothem 

which part of the Land ſhe will have for her 

dower, So ler the Execuror doe, bur lethim 

take heed thar his eleftion or declaration Exceed 

See2.3.E1. not his debr, leſt ir be voyd, And that ſuch 
Vyer-187. particular cleQion is to be made, ſeemes ro me 
proved by the Caſe of 21, E. 4. fol. 21. where 

the payment of money, and detaining or taking 

of a Horſe ofthe Tettarors, is mentioned ; Bur 

Choke there ſayes, this cannor be done withour 

the Ordinaries affent, And the Reporter thinkes 

| though 


gs 
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} though the Ordinary doe affent, yer rhe proper- 
ty ſhall nor be rurned into the Executor as his 
OWN&. 


2. Another alreration is of rhe profits ofa 
Leaſe come to the Exgcurors from the Teitaror ; 
} Forſinceno more thereof ſhall ſtandin rhe Exe- 
curor as Aﬀers then ſo much onely as exceeds the 
yearely value according to the reſolution mH@ - 
graves Caſe, ir muſt needs follow tharrhereh- 
due of the profirs muit be rhe Exccutor, he pay- 
ing the rent ourof his owne purſe, as that Caſe 
we 59% in conſequence viz; that he ſhall be ſa- Co.feg7> 5 
cd for it in the debet, andnor in the detizeton- ' 
ly, as for the rent due before the death ofrche Te- 
ſtator, Thus chough he have the leaſe as Exe- 
| Cutor, yer part .of the profits are meerely his 
owne,not as Exccutor, 
þ1 And looking backe upon this Cafe, we may 
diſcerne a necetlty, ſomerimes of rhe Exccurors 
paying with his owne money for his Teſtarors 
debr, as where the Teſtator being to pay a rent 
ar Michaclmas -or our Lady day,” dyesa day of - 
two before, 'orto pur irmore clearely a day or 
wo aſter the Feaſt, not leaving any gvods <o 
pay the rent, other then the furure protirs of the 
Leaſe. Here unleſſe the -Executor will forfeire 
the Leaſe, he muſt lay our of his owne mongy. 
Now if in this and other like Caſes he couldnor 
doe this untill he had under ſeale, or by at inthe 
Court Spirituall an affent of the Ordinary, ir 
| would be an extraordinary trouble ro Exccu- 
rors, " 

I ind alſo tempore, Hex. 7. another meanc 
ofalrering property (to wit) whey a fbex1 «cies 20, x "—" 
( comes to the Sheriffe, ro ſcll, or levy a debrof «, | 

the 


The Officeaf 


the Tefjators.goods, now ſaich the Booke, may 
che Execuror buy theſe gaods of rhe Sheriffe ac 
well as another, and if he doe, the propery 
which he had as Executor ſhall be rumed into a 
property in Jure proprio. 

Ifan Exccutor amongſt his Teſtators goods, 
find and rake ſome, nor his, and after theſe be- 
ing clay med by the owner, wholeft them in the 
Cuſtody ofche Teſtaror, the Executor norcre- 
diting the claime, ſtill keepes them, and the ow- 
ner cherupen recovers dammages in an attion of 
treſpaſſe, or of Trover and converſum ; now 

20.8.4. (andſo inatl other hke Cafes) are theſe goods 

Ketw.Ca.5 $8 become the Treſpaſſors in property, becauſe he 
hath paidforthem3 cherefore it is not ftrange, 
fin like manner an Execuror paying our of his 
owne purſe, for or in hew of -the Teftators 
goods, have ſo much ofrchem ( where no cer: 
rainery } changed in property and become his 
owne, Thisis bur pur as at inſtance underſtood 
with the exceprions and cautions precedent, 
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T Crap. VII. 
» 1. Hen, 6.' Of ſome caſes and queſtions betweene the Egtcutar 
3. and the Heire, 
If other 
ods ta- 

en among HE Enecutor may in conveni: 
them he is ent rime after the Teſtators death 
_— enrer into the houſe deſcended 
Fidel. { wks tothe Hejre, for the removing 
640. It.is and raking away of the Goo ds,ſlv 
i>pkaded, ' 85 the doore be open ; or at leaſt 


the 
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the key be in the doore: and this I underſtand 


of the doorg of cach roome ; for although the 
doore of entrance into Hall and Parjor be open, . 
the Execuror cannot by that juntifice the break- 
ing open of the doore of any Chamber to take 
goods there, but onely may take thoſe in the 


vidences, which, faith the Booke, rhe Execu- Makes a 
tor may take and put our che Deedes, delivering | 
them ro the Heire,viz; the cheſt _ unlocked, 
as I underſtand: jr. Now a Chamber orother FOny 
roome within a houſe locked, is an enclofare of _ | 
berter reſpeR than a cheſt. Bur if rhe guods be 

not removed within convenient time, the Heire 

nay diftrajge rhem as daurmage fiſant?. * - 

Win weave wr COVERT and anddam- 

mages, ora Deed and damage, he dying be - 

foie Execution, the Heire ſhall have in, 

for the Land or Peed, and the Exccyror for the 43-£4.3.2. 
dammages, but temp. Edward the q. itis ſaid —— 
chat unrill the Heire ſue a Scir. fac. the Exe- BY __ 
cutor cannot ſue execution for the damma=» emion firſt 
ges, | 

-- TfaCredicor be made Execytor by his Deb- 

ror, and py Hine part out ofthe Goods, he 

cannot ſue rhe Heire for the reſt, becauſe the debt 

cannot be apporriqned, but otherwiſe, he way, 

faith the Booke : "yer Que. if he doe take npon 

him the Execucorſhip, and have geods ſufficient 1.H.4. 


Y 


to pay all. Wt | 
Iſa debr be recovered againſt one who dyerh 
before execurion ſued, leaving gouds fufficient 7.H.4.F. 3 
ro ſatishe : now thall not the "BY deſcendedro See Bro. Ex 
the Heire, be charged therewith, nor hy like cea- 13+ 
ſ; Onany land conveyed aſter Jai geiment, a | 
ce 


— 
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See a good difference where land is conveyeds 
Col. 3.f-9® apon condition of payment ro the Vendor his 
91.To ne Heires or aftign&s, and he dyecth before the time, 
m_—_ and where ir is to be paid ro the Vendee his 
£57-6.2 El. Heires or Aſſignes, and he dyeth ; in the firſt 
HDy.281- caſe, payment ihall be ro the Executors,but nor 
Plow.com. in the other. | 
B_ pA What rhings pertaine to che Heire, and what 
We 7'S rothe Fxecutor is before ſhewed, As for Fro- 
wickes Opinion, that where goods be mortgaged 
upon condition, that if the Heire or Executor 
pay, &c.- here ifrhe Heire make payment, he 
ſhould have the Goods: 1 fee not how that can 

be. | 


A Dirc&ory for the following Chapter 


A. All as but one repreſent the Teftators perſox, 
| and muſt Joyne and be Joyned in ſuite, & © con. 
= 
B, Where one aloxe muſt anſwer ſuite, and bow. 
C. When they differ in Plea,the beit ſhall be taken, 


bat one may wk þ alone, 

D. One as well z5 all, hath, may give aſſent or re- 
leaſe the whole. 

E, One cannot give 70? releaſe to anather, wor 
divide. 

F., The poſſeſſion of one is the poſſeſſion of all, tq 
what purpoſe. 


G. If the jurviver dye Inteftate, the Teſtator is 
Inteffate, though ſore other Executor left as 

Executiy. 
H. Included ig the perſon of the Teftator, and re- 
preſents 


ww 
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preſents it, Is hs Aſſignee ; all one,& & contra, 

I. /V hat change by death of the Teſtator,tou chong 
proceeding 1n /uite. 

K, Proceed to or in Execution, where withoue 
Scire Fac. 

M. VVbether the Executor ſtand in his owne 
quality or his T eftators. 

N, PVhne one aloxe may ſue. 

O. In ſuite for them ſuch as will not joyne (hall 
be ſevered,and the other may ſue and proſecute 
alone : conſequents inde. 

P. Deathof one Extcutor, Plaintiffe or Deſen- 
dant ; where abates Pril. 


| Are as one 
AE4Z£44#45" #4020042 fine, 
CHAP. IX. plead ſeve- 


How FE xecutors land het weene themſelves, and in in abate- 
repreſentation of, or relation to tbe Teftator, ment-37.M, 
Ashis Aſſignee 01 Deputy, 8# as tbe ſame per= *: 7. 9H. 


ſon with b:1,and where, «nd to what purpoſe, E; _— 


Ex. 20.2 x. 
Irſt,all of them doe repreſent the per- Therefore 
ſon of the Teſtaror, and therefore — 
mult chey all joyne in ſuite againſt 0- ge plead * 
cthers,and infſuire by others chey mult that thereis 
be all made defendants, or at leaſt ſo many of another 
them as dce Adminiſter : for though the Execu- —_— 4 
tors chemſelves. muſt rake notice by the Will, —_ plead 
how many Executors be, and muſt frame their that-he did 
ſuire a:cordingly ; Creditors and ſtrangers need Adminiſter. 
not takenotice ofany more then doc Admini- 9:H-6. 44. 
ſter, and Execurerhe Office of Excecutors, For pony Fo 
this reaſon;as I rake itzin the rime of King Ed. ,,. __ 


ward 
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ward the rhied, where rwo'Execurors were of 2 
32-E-3- reve, andthe reverſion was granted by Fine, 
So s mentioning -but one rermor, - and thereupon a 
Dwid jurh clamat, accordingly brought againſt 
that one Executor, this was held good enough, 
though the other Execuror was nor named in 
the Suire ; belike, becauſe thar one (who indeed 
was the Teſtators Wife ) did onely occupy the 
Latid, and rake che profirs thereof ; for. elſe 
13-H.4 ſince aliche Executors doe repreſent the Tefta- 
Aid. 126, 10rs perſon, all muſt have beene named, T here- 
fore did che Judges refolye in the rime of Hemy 
the 4. that where a Leſſce ſor yeares made rwo 
Executors, and one of them was diſtrayned b 
the Lord for Rent, who avowed apon the Lf. 
: for, that Execuror ſhould have aide of his fellow 
Executor, to the end that hoth might have aide 
A . ofthe Leffor, which one alone could nor. And 
upon this teafon, viz. thar the Exccutory re- 
preſent the perſon of their T eſtator,' as one per- 
ſon ( for ſo ſpeakes the Parliament ) Ir was 
enaftedin time of Edward the 3. that the Exe- 
B  curtors, though never ſo many, ſhall have bur 
But notiF one clſoyne, neicher before appearance nor at - 
keappeate rer, becauſe their Teftator whoſe petſon they 
_— _ repreſent,could have had no more. 
4.1. 12.9, 1ti5 funheralſo nated by the (aid Starute, 
&-f.t 1.Bit that where rwo or three Execurors ot more be, 
the pony chey being ſued in an ation of debr, though all 
doe nor appeare ; yer ſuch one of them or more 
ner 45 doczor doth appeare ar the Graunde diftreſſe, 
bathe may {hall anſwer alone without his companions. And 
attair 2n6- this -Srarure hath beene taken by equiry in three 
ther tb ap< reſpetts, 
1b Firtt, crouching the perſohs: thar ir ſhall ex- 
I Y 1 "4 wiidnetto Extcurots enclyy bur alſo to Exccu- 
tors 


y. Dil. 3-c. 3+ 
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rors of Executorsy yea, to Adminiſtrarors alſo, But Proces 
chough the Srarute ſpeake onely of Execurors, Malt be 
Secondly, ronching the aftions ; whereas the CL 
Sranire ſpeakes onely of the Attion ofdebry it is +.4.6.35- 
raken by equity to extend to other ations, as Knccmecs 
the Writ de rationabili parte bonorum, and deti- 9 Exccu- { 
z#e, yer perhaps, this latter Afton will be ſaid _— 
not to be maintaineable againit Execurors, for 5,5 ,.. 
cheir Teſtators at, bart for their owne onely ; &£xec.95. 
Bnr we yer are nor come ſo farre as to determine 28H.6.f.4 
what is mainraineable ; bur whether before all 244;4133 
the Executors doe appeare, he, or they which ive. 
have appeared,ſhall be pur ro anſwer; and ſoro $6 ba 
bring it to deciſion; whether the Aftion be main- as. 
taineable, or nor. I thinke alſo that in the aQi- 3; 4 5-35 8 
on of Covenant, and all orher attions againſt Thats. 
Executors, as Executors, he which appeareth, not merely 
muſt anſwer withour his companions, though 25 Binoew- 


the greater opinion in the Dnadtagefinres were © 
heh touching the on of CE Bur ofthe dhe 
as forthe ſubpera againit Execators, which is Avifee 
ro make them r9 anſwer to a ſuite m equity; that & dee. 
hath beene temp. E, 4. raken to be out of the Ge. 47.8. 
reach and intent of the Starute, So alſo of the 3:23-30.7. 
Lititat mn the Kings Bench: as was held in the —_— 
ſame Kings time, cxcepr all the Execurors, ma- 7n ſes. fue. 

king npthe whole repreſentative body of the upon apar- 
Teſtator, be m the culttudy of the Marſhall, one con <= 
or more ofthem who ate there ſhall nor be infor. on -w 
ted ro anſwer ; and ſo was it alſo lately held in their Quie. 
the Kings Bench,where Maſter Juitice Howghtorn 47-8-3.24. 
pave an excellent reaſon, this caſe is ourof the Quely Ee. 

laid Starute, wiz for thar this Writ dothnor nel&.in the 


tention afiy dtHr,nor nant the Deſendanes Exe- 7 


” 


mer PT 
curors. | 9.£,4:124 

Thirdly, and laſtly, tha: Starace is exrended: 13+: .,B 
by 20, vel. 21. 


* 


Tac regia- 


he 


The Office of 
., by equity ro other Writs or Proces ;. for where 
the Srarure ſpeakes oncly of rhe Grand diſtrefie, 
1-E-4.1. and the Exccutors appearing thereupon; Ic 
hath beene many times ruled, that when he of 
they appeare upon the Arratchment, Cepias, or 
E xigent, an{were muſt be, though the reſt ap- 
B pearenor; forſothe word Diftreſſe is taken for 
all compulſary meanes or enforcement of appea- 
rance. Burt where the Srarute reacheth nor, wit. 
when the Proces is determined againit one or 
more, as by Qutlawry, &c, there the ret muſt 
anſwer by the rules of che Common Law ; ex- 
cept it be in the caſe of Husband and Wife Exc- 
cutor, for there che Wife cannot anſwer with- 
out her Husband, nor doubtlefſe can he withonr 
13,1314. hcr, where ſhe and not he is Exccutor ; but 
_ B- , where both be Execurors, there he may anſwer 
Puates Is withour her, bur nor ſhe withour him. When 
5 ncly fu Executors as Defendants have appeared, if any 
os with A. one of them will confelſe the Aftion, this bindes 
and B con» andcyncludes the reſt ; but if one will plead one 
_ I- plca, and the other another, that ſay ſome, ſhall 
Yetg.E.4. be teceived which is beſt for the Teftators fate; 
7, They fo where they ſuc, ſuch as will nor proſecute, 
may ſever ſhall be ſevered, and the reſt without them may 
— proceed; and in like manner where they pray 
< ro be reccived to defend their rerme, and one of 
n.H.6f6. them after makes defaulr ; it ſhall nor be the de-. 
per Atreſ= faulrof all, bur the reſt,or hegif it be bur one who 
Itchey re. aPpcarcs ſhall be recei ved ro uphold the defence 
of the rerme, 


one ofthe Thirdly, ſo where they plead areleaſe ro the 


es a 
Cas. ths, and the other a Fiers fac. the firſt as beſt Ihallbe 
granted, 3. H.4. 1 0.8r6.44- So where the defendant Outlawed at 
the ſuit of two Executors, and upon the Sc, fac. after his par- 
don but one appearces, 21.H,7.25. D 9.E, _- 4+ 

enator 
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Teſtator or themſelves, one after making defautr, 
this ſhallnor be, nor makea torall defaulr in the 
Execurors, to induce a- judgement or condem- 
nation againſt them, Yet in trach each Execu- 
tor hath the whole of the Teitarors Goods and 
Chartells, be they Reall or Perſonall, and each 2.54, 
may ſell orgive the whole, One of them cannot 25.4.8.2« 


give norreleaſe to the other his Intereſt, and if 22. 


hedoe, ir is voyd,and he who releaſcrh thall till PÞ E 

have as much intercit, 'as he ro whom he relea- 

ſed, becauſe each had the who'e before, upon 

this reaſon long ſince, where one of the rwo Exc- 

cators releaſed bur his part of 2 debr, it was held 

that the whole was diſcharged: and ſo if one 

Executor grant his part of che Teſtators Goods, c 

all paſſerh, and nothing is lefr ro the other, for - ' 

that cach hath the whole, and there be no parrs Tf an horſe 

or moyeries, berweene Executors. Therefore, Sn 

alſo though a leaſe for a thouſand yeares, of a I os 

thouſand acres of Land come ro rwo Execcutors hath a 

or more, no partition or diviſion can be made horſe,and * 

berweene them,becauſe ir is nor berweene them, F< all 

as berweene joynrt Lelſces of Land, where each a _ 

hath bur a moyery in Intereſt, chough potſeſſion nr 

of or through the who'e, Amidit E xecutors;cach D 

hachthe whole,and cherefore if he grant his parr 

he grants the whole. Bur one Execuror may de- 

miſe or grant the moyery of the Land for the 

whole terme, and ſo may the orher doe, andchis 

way they may ſettle in friends or others traited 

for chemga moyery for each ; cirher in ſeverall or _ - + 

undivide4'; bur one of them cannot make a leaſe k 

to the ocher of any parr, for he had the whole, 

nor can one ſue the ther as Execuror, yer if che 

Teſtatgr deviſe ro one of his Executors, all his 

goods, after ſych debrs and Legacyes ſatisfyed, '6,H.7.9. 
G there 


T he Office of 
there aftcr thoſe ſarisfyed, thar Execurormay 
take the Goods and maintaine an Aftian of T reſ- 
paſſe againſt the other Exccutor, if he take them 
from him,and conſequently an Attion of detinue, 
for keeping cr detaining them: bur his is as Le- 
gatce,his owne aſſent perfefting the Legacy... 
F The pofſefſion of one Execuror is the poſſe(- 
fron ofall the reſt; ſo, as if one appearing to a 
Sure, and the orher making default, in whoſe 
hands al che goods be which are not adminittred, 
16 I ſay, here he that appcares, pleades that he 
hathnothing in his hands, this ſhall be found a 
14 8.4 12 gainſt him; for whatſoever any of the co-execu- 
Bre-:i?. tors hath, he alſo hath; andisin his poſſeſſion, 
Atl -— an1 {o ſhall HE Creditor recover,and have judge- 
ſue, 19.4.6 MEN ro he ſarisfyed ou: of the Teftators goods, 
65.econt. 24 45 in his hands, And therefore if goods be raken 
E.3.49.& from One, all may maintaine an Aion of Trefſ- 
42-E. 3-26 paſſe thereupon ; for the poltſetiion of onez's the 
= _ poſſcition of all. But the polſelſion of one ſhall 
onely trom Not be ſo the poſſeſlion of a!l, as ro charge 
whom ta» the others owne goods, whercof- more elſe- 
ken , nor 1h re, 
nced hebe _ \yhere rwo Exccurors be made, rhe one ma- 
named Ex. | : 
ecutor. Bro, king a Will and Executors,and dving ; if the 0- 
Ex.3i-39, therdyC after Inteſtare ; now ſhall nor the Exe. 
H:6.45 curor of himwho firſt dyed, be Execuror ro 
Lev the firſt Teitator, btur he is dead InreRare, be- 
CS bro cauſerhe ſurviving Executor is ſodead; and'in 


.A- Ex$49. Hhinthe Executorſhip was wholly, and foly fer- 


39: 1.6.45. led by:the dearis of his fellow before him: 50 
Admin iitration,de bongs nou 4dmin.ſvall be com- 
mired: | jo 1O2: en (0620 VAd Sl 


- The E xeaurorgor Executor,if biirone, ſore- 
preſents the-perſon dbhis Teriaroryulfarhe is in 
. ILaw 
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Law his Aſſignee by the very making of him 
Execuror ; ſo as if one covenant ro make a Leaſe Colb.g.f. 
r01.S. and his Aſſignes by ſuch a time, and1.S. © H 
dyeth before thar zime ,, and, before the Leaſe pos 
made , now _ the Leaſe be. made to his Exe. © _— 
cutorsas his Aſſignee, repreſcnring his perfon ; — 
ſo alſo in a condition ro pay r0 the Feofige of Ins 
Aſſignee, yeta Leaſe ro A. and his Aſſignes du> _. 
ring the life of B. ſhall nor goe ro the Executors — from 
of A. So where in a generall pardon by Parlia- — lsb 
mentzthere is an exception of perſons ourlawed af.8o. ; 
afrer judgement, the perſon ſo out-lawed, 
ſhall ſatisfy the Creditor, who hath out-lawed A | 
him. Ifthe Our-law dye before this done, his th —_ 
Executor as repreſenting his perſon, may make. q. r 
ſatisfation, and ſo make the beneti of the par. *ime 
donto exrend ro his Teftator, for ſaving his roofe to 
gods, as if himſelfe had ſarisfyed his Creditor, pm mRcee 
though he left him unſatisfyed, when he leſt che any = 
world, & diem obiit extremum. Yet where A. His Execu- 
ſold Land to B, upon Proviſd, thar ifhe payed fors may 
ro B.his Hceires,or Allignes,&c.B. dyed, A. ptyed doe it,it he 
at the day to his Executor, and it was doubred dye before 
that ic was nor good,for the word Aſſigneecould G W_ 
not reach to him bcing no Aflignee of the Land : 4 w—__ 
and where the Executor brought an Aion of ©4#6.6.F. 
account upon a receipt by che hands of the Te- a1; 
ſtaror z the Defendant could not be admirred to a Exe. 
wage his Law; for that this was held a receipt, ma 
r autermains ; yer it igcleare, that if one by tution of 
ond or Covenant rye Himſelfe ro pay ſuch a Rolac 
ſumme ar ſuch a day,nor mentioning his Execu- om _ 


coratall ; yeris the Executor bound as included Error ; yer 
A 3 


ſpeakes but of the party. H. _ ».EL,Dy.i8 = = 
ro pay to A. th a - S +1 80.Conte, where 
1 ery ag Feoffer his Heire or Aſſigne.@.lrb.. 5fF. gg. 
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in the name of perſon of rhe Teſtator. And where 

3-Eliz. Dy. the Srarute 23.0f Henry the cighr,gives the Writ 
20 1. of atrainc ( in the courſe there mentioned ) a- 
gainſt the party that had judgement, ir 1yerh a- 

H oainſthis Executors if he be dead ; but thereof 
27-H.8. 16 nother reaſon is given,where a man was bound, 
chart he would nor ſuc upon ſuch a Bond,and he 

dyed, and his Executor ſued ; this was held ro 

beno forfeiture of the Bond. So where one was 

bound to pay ten pound within a moncrh after 

requeſt made ro him,and he dycd before requeit; 

M.rs. & itſufficednor tomake it to-the Executor , as 
"6. Zt. Manwood ſaid. It was likewiſe held that the war- 
34.E1, vet Tantof Arrumey pur in for the Plaintiffe in debr, 
vircite T4. It ſufficerh nor for his Execuror to bring a Scire 
therley & Fac. upon the judgement, And if Executors 
Lexes?. ſye execution upon a Starure in the name ofa 
o_— "* Cenuſee, as if he were alive, this is voyd, and 
©; they may ſac ournew exrent, and thisthey may 
36.4.8. doe withour any Scire facias, as well as the Co- 
Bre flat. nuſce might,ifhe had beene alive, Bur by Hafſey 
Merc MY Juſtice, ifrhe Conuſor in a Stature Raple be 
6: rerumed dead by the Sheriffe upon the extent ; 
'H I AaStire fac. muit be ſued our before extent pro- 
35.H.7.14 ceed ; andupona judgement had, if the reco- 
F  vererdye before execution, his Executor can- 

s $3 ' * not as himſelfe mighr, ſue our execution with- 
[ers fy oo our a /c#* fae.as is there ſaid, Yer if aftcra Ca- 
Merchant. - pias ad ſats wwardcd, the Plaintiffe dye beforc 
K irbeexectired, rhe Sheriffe may proceed ro:the 
— taking of rhe party, and 41s not ſubjc ro any 
_ aiocop, ation 'of falſe impriſonment , nay, if he ſuffer 
T' * [himrocſcapehe is chargeable, as temp. Eliza- 

- RH } beth it wasreſglved upon the motien ot Ander- 
'30.El.vef. (0x3 but withall ic, was heid thar rclieſt might 
3 1 1fn.bawreg be by Audita querela, Like rclolution was in 
the 


| 
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the Kings Bench, afrer ſome doubr by P7/ray, 
and the orher Judges ,where the Defendant dyed 
afrer a Fieri fas. awarded, and before ir was 
executed, that the Sheriffe might proceed 
upon the Goods in the hands of the Execu- 
ors, 

Bue ifrhe Defendant in an Attion of debr,up- 
ona Bond plead a tender ar the rime and place 
of payment, and renders che money in Court, 


where irreits and chen he dyes, now ſhall nor * 


che Plainriffe have this money, becauſe the pro- 
perty thereof is changed, and become the Exe- 
curors, as was heldin the Common Pleas, but 
he is patto a new ſuire againſt the Executor, 
Yer where judgement 15 once given in a Writ of 


10T 


! P 
Partition, fora termer, Or in a Writ of Account, 32. El.vel 
if the Plaintiffe dye before the ſecond judgement circvre. 


needfull in both caſes, the Execuror is not pur 
ro a new ſuire; bur may procced by /c. fac. up- 
on the former judgement, as the Lord Anderſdr 
hcld apon rhe morion of Fenner Serjeant, 
Though before we found the Executor not in 
points penall, all one with the Teſtator, yerin 
poinr benehciall, the Teſtator includes him in 
ſome caſes, as where an Abbor granted to his 
Leffee to rake Eſtovers in another ground,it was 
held har his Exccuror chough not named ſhould 
enjoy this, during the rerme as well as himſelfe 
ſhould have done, And whereas the Star. 23, of 
H. the 8. givescoſts zo a Defendant againit a 
Plainriffe, ſuing for a wrong, Or breach of pro- 
miſe, or the like, done ro rhe Plaintiffe againſt 
whom « paſſerth by verdit or nonſuic; it hath 


beene reſolved that an E xecutor ſuing upon Trin.36.E}, 
ſuch wrong, or breach of contraft co his Teſta- #® 64. 


tor made, thould not pay coſts, becauſe heisan- 
G 3 other 


Peel. 28. Els, 
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other perſon than the Teſtaror ; and fo is it uſu- 
all in experience, Bur ifinſuch ſuire, the Artur- 
ney of the Executor miſ-bchave himſelfe to- 
wards him, and for this the Execuror ſucrh him, 
here ific paſſe againſt him in manner as aforeſaid, 
he ſhall pay coſts, becauſe this was a ſuire for a 
wrong done to himſelfe. 

If A, recover a debr as Executor of 7. S.'and 
makes B, his Executor, and dye before execu- 
tionſucd, B. is nor put to new ſuire, but may 
have execution upon that Judgement : Bur if £. 


N 28.4.8 orB, dycd Inteſtate, now could none as Admi- 


2-El. Dy. 
180, 


niſtrator ro either of them, nor as Adminiſtrator 
of 1.S, have execution of this Judgemen t;for the 
former hath no intereſt in any thing pertaining to 
T. 5. and the Jatrer commeth to title above the 
judgement, viz, as immediate Adminiftrator ro 
1. S. who is now dead inteſtare: and derives no 
title from the Executor,who recovered, 

If a Conuſee have a Certificate into the Chan- 
cery,upon a Starute, and then dyes, before ex- 
rent taken out, his Execuror 1s put ro a new 
Certificare, and for obraining of ir, muſt make 
Afﬀidavit, thatno extent hath yer beene raken 
our, 

If an Alien joyne with his Wife, who is Exc- 
cutor in a ſuite for debr, and ircommeth to Iſue, 
he ſhall nor have tryall per medietaters alienig, 
or Lizgue as ſhonld be if he otherwiſe were par- 
ty roa tryall, as was held in thecaſe of DoQor 
Iulio, Yer if a Noble man ſue as Exccutor ro 
another, not noble, he ſhall for his nonſuite be 
amerced hve pound, as if he ſued in his owne 
righr,as was conceived 21. E.4. 77, By the fame 
rnie and rexſon doubrlefſe a Noble man ſued as 
Executor,ſhall not be arreſted,nor ſhall any Capi- 

as 
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as be awarded againſt him for nor appearing. 
And ifany triall ſhall be of any iſſuc, there ſhall 
be rwo Knights of the Jury, as in other caſes 
where a Peere is parry.Likewiſe where the Wite 
is ro have her converiienrapparell, wheroat rhe 
Exccutor maſtmor bercave her; If ſhe 1» 2 noble 
Waman,ir ſhall be anſwerable to 1c: 4cgree. 


If one Executor onecly fell Goods of the Te- 38. 


ſtaror,he alone may mainta::14 an Attion of debr 
for the money, So if pooas he taken our of the 
poſtetiion of one Execuror, he alone may main- 
raine an Aion, and that withour naming him- 
ſelſe Execuror, 

Some touch hah beene before of Summons, 
and ſeverance,whercabour he this added. If one 
E xccutor will not, or cannot joyne in ſuire with 
the 2ther, ſoas he is ſummoned and ſevered, 


3.Fitzh.Exec.g.1 1, R. 2.Priviledge 2.y ct Dae. 


as hath beene ſince reſolved, Misb, 14. &. 15, 
Eliz,Dy.5 19. And the reaſon thereof being he- 
cauſe heis no patty to the judgement, by the 
ſame reaſon can he nor ſue execution upon it, 
for how can he have execution for whom there 
1s no jadgement given, now the recovery is one- 
ly in the name of che other Exccutor;yea,by the 
ſaid laſt Booke, ir ſcemes that after judgemenc 
had, he cannor releaſe the debr, hecauſe ir is 
now altered in nature, and rurned in rem judi- 
catem, though ar any rime before judgement 
he might have releaſed ir,as both char laſt Booke 
fairh,and the rwo precedent temp. Ed 3 Rich. 2. 
yea in an Attion of account, afrer judgment had, 
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now by his death, after the ſuire is nor abared, Fir bee. F 


16, Ed 2. Fitzh.111,yertithe live till judgment, 80 2. Conre. 


he may ſue exccurion, ſay other Bookes,1 3.Ed. 38.E. 3 13+ 
& 20.0. 3- 


! . It. accounts 
of thar,for he cannor acknowledge ſfatisfaftion, >8. 
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that the Defendant ſhall account, the releaſe of 
him ſevered, is a good diſcharge to che Defen- 
dant, as was reſolved 48. Ed. 3-141 5, bur this 
15 nor a plenary judgement, fornorhing is reco- 
vered thereby,bur another judgemeni is ro he 
had after rhe account, which may'be againſt the 
Plainriffe, ſo as this releaſe came hefore any 
debr or duty adjudged. ' Whar if che Defendant 
be had in execution at the ſuite of the Execu- 
ror, Who proſecures it, and <ſcaperh ; whe- 
ther. may the ſevered Executor diſcharge the 
Sheriffe or Jaylorby a Releaſe, I chinke he may 
nor. 

By that above it is plaine, thar if any one of 
the Executors Plaintiffes dye, the Wrir is aba- 
ted, onely where he ſo dying was before ſeve- 
ed ; opinions have heene different, as above 
appeares. So alſo izit, if one of the Defendants 
Exccutors dye, Yea, if the Plaintiffe Creditor 
fue 4-B. and C, as Exccutors, where onely A. 
and B. are Executors, there by the death of C. 
the Writ abates, or fallesro the ground, yer A, 
and B. as I thinke might have pleadedin abate- 
ment, that they onely were Execcutors, traver- 
fing thar C, was nor Executor, but the Booke 
doth nor ſo reſolve. See,q5.E.3.f.9,10, 

As 4. and B. above might admit that Writ a- 
gainſt them and C, So if the Writ or Sute had 
beene againſt A. onely, and he ſoadmit ir, not 
plead ng in abatement, rhe recovery againſt him 
alone is good, g.E 4.12. 


21.H-6.39 Onethar is Out-lawed or attainred in his own 


21-E.4.4 
$9.42-E.3 
13. 14-H. 
6.14,15- 


perſun,may yer ſue as Executor,becauſe this ſute 
is in anothers right; vzz, rhe Teſtarors : Bur he 
that is excommunicate cannot procced in ſure as 
E xecutor, bccauſe none can converſe with hum 
| with- 
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of | without being excommunicare,asa Booke ayes, a 
m Yerdoth not. this excommunication pleaded, a- Jour » 4 
his | bateor overthrow the ſure, but make that the 1, $1.69. 
i Defendant may ftay from anſwering his ſuite ,un- x 1. 2.2. 
be rill che Plaintiffe be abſolved anddiſcharged from Excom. 25+ 
he tis EXcOMMuUNication. 
ny | 
ne. | $$$ bb ddd db $33 d 53 bd 
u- 
Je- C HAP, - 
he 
ay Of the Poſſeſſion of Executors, ortheir 
. attuall Having. 
0 
a- I. Fhat ſhall be ſaid, ſo to come to their hands, 
we as to charge them, j 
Ye 2. What ſhall be ſuch a getting or going from them 
we as to excuſe them. 
or 
4. E have before confidered what things 
C. thall come to Executors, and being 
A, come ſhall be Aﬀers in their hands, 
© | Now for thatir is ſaid in Reedes Caſc 
by that an Executor ſhall nor be charged with, or "FW 
ce in reſpe& of any other goods than thoſe which SLoags 
come ro his hands after his raking upon him the 
_- charge of the Executorthip; Ler us now exa- 
id mine what thall be ſaid,and accounted ſuch a full 
It and compleate comming to the hands ofExecu- 
mM rors, as ſhall make them within the reachiand 
charge of Creditors,and Legatees, vip. For che 
n payment of debts and Legacies. As rouching 
e debrs due to the Teſtator, ir hath before beene 
ſo ſhewed,that unrill Judgment anfdexccurionhad, 
's they be nor Atſers in che Execurors hands, Now 
m then,as rouching other goods or chattels poſſeſ(- 
oY ſoryy 


Perk. 5. 6b, 


45-E.3.17. 
231:H.6.43 


The Office of 


fory, which are of two kitides,viz,reall,and per. 
ſonall: Ler as pur the caſe thus, The Teftator 
atche time of his death hath a flocke of Sheepe 
in Cumberland, Corne int the Barnes in Corne- 
well, Bullockes in Wekes, far Oxen in Buck, 
ſhire; Money ,Houſhold-ſtaffe, and Plate in Lop- 
don, a Leaſe for yeares in Norfolk, and his Exe- 
cutor dwelrar Cqventry, vig-tarre fromall.cheſe 
places, whar kinde of poſſeſſion ſhall the Law 
judge this Executor .co have in every of theſe, 
inftancly upon the Teſtators dearh, and before 
he come where any of rhe chings be, cither to 
ſceor ſeize upon chem? In all che particulars 
above mentioned, the Law is all one, excepr rhe 
Caſeof the Leaſe for yeares, which if ir be of 
Land ( as is molt uſuall ) chen becauſe: ir is a 
ſerled and immoveable thing ; the Law doth nor 
reach to it the foore of the | +a pur him 
in atuall poſſeſſion, for Poſſeſiio eſt quaſs pedis 
poſitio) unrill himſcife,or ſome for Lim doe a 
ally enter thereupon. Nor indeed necd the Law 
helpe or ſupply the want of aftuall poſſcition in 
this Caſe,as in the caſe of moveables: fince Land 
cannor be carryed away as goods may,and there - 
fore is nor ſubje& ro purloyning or imbofilment 
as moveables are, Bur if the Leaſe for yeares, 
were of Tirhes, rhe Exccutor, though innever 
ſo remote a place from them, ſhall he inſtantly 
upon the py Ia thereof in aQtuall polſeriion 
of them, ſo as he may maintaine an Attion of 
Treſpaſſe againſt any ſtranger which ſhall rake 
che T ythes ſer our, though he, nor any for him 
did ever beforc poſſeiſe any of rhe faid Tithes, 
or came neere unto them. Bur if the caſe were of 
a Leaſe for yeares of a Retory confiting nor on- 
ly of Tithes,bur alſo of Gleahe Landszinro which 
entry 
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entry may be made, as alſo Livery of ſeifin in 
it, ehen it may perhaps be ſome » ry 
cher ſuch an aftuall poſſeſſion in T ithes, ſhall be 
given byche Law ro an Executor, neglefting to 
curer, or not ntring into the Gleabe Land. 


. Andſo Llcavethe conſideration of Chartells Re- 


all. | 


Touching things Perſonall,in which the Exe- ,_ x. 4.50. 
curor hath ſuch an aftuall poſſeſhon, preſently Plow.com. 
upon the Teſtarors death, as thar he may main 38+ 32- 


raine an Ation of Treſpaſſe againſt any firanger _ - +64: 


raking them away or ſpoyling them, though he 
nor any ſor himcyer camenecre them : wherher 
yer chis ſhall be ſucha pofſetſion in the Execu- 
rors, and ſuch a comming oftheſe goods ro rheir 
hands, as rocharge themwith payment of debrs 
and Legacies, yea ro make their owne Goods Iy- 
able inſtead of theſe, is a point worthy ofcon- 
hderarion. 

And doubtleſſe, rhis throughty fifred, will 
prove a Caſe miſchievous , whither way ſoever 
the Law be taken, for firſt it muſt be admitred 
thar withour the  Executors laying his hands 
aqually and particularly upon the Goods in the 
Houſe or Fields of the Teſtator, wherher the 
Exccutor hath reſorted, he ſhall be ſaid fo in 
poſſeſſion, as to ſtand lyable unto the Creditors, 
ſo farre as they extend in value , though afrer 
others purloyne or imbefill them, Now then if 
diſtance of place ſhall make difference, where 
ſhall be che bound and limit of thar diſtance? and 
if the Executor may come ata ſtrangers raking, 
or poſſeiJing of rhe Goods, it is miſchievous ro 
Creditors. 

Onthe other fide, if it thall be laid upon the 
Executors to anfwrr for all the goods whereof 
the 
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the Teſtator dyed poſſeſſed, ir will be miſchic- 
vous for them, and deterre chem from taking 
Execurorſhip upon them, ſince much purloy- 
ning,may be even of money, Jewells, and Goods 
by Servants and others, about the Teltator, or 
where theſe things be. I thinke therefore, char 
if withour any fraud, colluſion, or voluntary 
conniving onthe part of the Executors, they 
be prevented by others, of laying hold on the 
Teſtarors Goods, ſo as that they may diſpoſe 
of them; eſpecially, if ir cannotbe knowne by 
whom they are ſo purloynedand imbehilled, or 
if they be perſons fled, or inſolvent, that then 
they ſhall nor ſtand upon their ſcore, as Goods 
come 9 their hands, in reſpet whereof, Cre- 
dicors or Legatces ſhall draw ſo much from them, 
even out of their owne Goods, as in other 
caſes, where they have, no ſuch excuſe ſhall 
be. 

And of this mind I che rather am, becauſe I 
find the whole Realme in Parliament,taking no- 
rice of ſuch prevention of Executors,comming to 
the Goods of rheir Teftaror, by the wrongtull 
alt and imbeſilment of orhers, without any de- 
fault in themſelves. And in this Caſe the Parlia- 
ment hath given ſpeciall remedy,viz. thar Writs 
ſhall be direfted ro Sheriffes, ro make open Pro- 
clamation for the appearance of the parties de- 
linquent in the Kings Bench, at che day limir- 
ted, and in default thereof they ſhall be attain- 
red there of felony, the Writ being rerummed 
exccured, viz, Proclamation made, But norte 
that chis Proclamation is ro be made rwo Mar- 
ker dayes,within rwelve dayes next after che De- 
livery of the Writ, and the laſt Prociamation 
mult be hifreene dayes before the day of appeay 


rancc 
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tance. And theſe Proclamations muſt be made 


in ſuch Ciries; Burrowes, or Places ( ſaith the 
Srature ) nor expreſſing whar is meant by the 
word bunch, and therefore, meaning doubtleffe 
thoſe in which the a@ or offence is commirred. 
So thar if the fat be nor ccmmirted within the 
limirs of ſome Ciry, Burrow, or Market Towne, 
no remedy is to he had by the Statute ; for thad 
the Proclamation 1s to be mace upon Marker 
dayes,in the place where, &c, Now belides 0- 
ther Placeszcycn ſome Burrowes, vix. T cwnes, 
ſending Burgeſſes ro the Parliament, haveno 
Markers,and fo are no places within the AQ, Al- 
ſo two Execurors muſt require this Wrir, there- 
fore where there is but one Executor, no relicfe 
is given by this Law, for it is penall, - raking fe- 
lony, and therefore ſhall nor be extended by 
equity beyond the Words, .I attly, ir extends 
burto che Exccurors of Lords and Perfons of 
good degree, and onely ro the Treſpaſling: ſcr- 
vants of ſuch Perſons, nor to other ſtrangers, 
purloyning the Goods, Bur now who ſhall be 
ſaid ro be Perſons of good degree, nor ' being 
Lords, 1 willnot much labour to decide, the ra- 
ther becauſe I have not heard, nor read, comy 
remembrance, of any Aftion brought. upon this 
Srarure, bur I thinke that good degree muſt Nay 
either at a Knight, being rhe loweſt digniry, or 
at a Gentlewan, being a degree of Worthip, as 

elſewhere is ſhewed,and not Roopeany lower, 
And the ſaid Stature fecmes in ſcrce' ſore ro 
imply an opinion this way, which L incline, in 
that it expreſſerh this purloyning ro bean impe- 
diment of the executicn of ihe Will, whereas if 
the Exccutors ſhall anſwer and make good ro 
Creditors and Legatccs, our of their owneNae 
and 
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and goods, for theſe imbeſilled, the execution 
ofthe Will isnot hindered, bur the Executors 
' are damnifyed in their owne private value, yer 
it may be ſaid on the orher fide, that ſome things 
given in ſpecie by the Willſuch a peece of Plate, | 
ſach a Furniture of a Bed or Chamber, ſuch a' 
Jewell may be purloyned, ſo tharthe Legatees 
can never have them,and conſequently the exe- 
cucion of the Willbe hindered, though ſome re- 
compence be made by rhe Execurors: but how 
theſe Legarces ſhall recover recompence in ſuch 
caſcs ;* for that Legacics are nor to be recovered 
by Suuc at the Common Law, I muſt leave to the 
Profefiors of cheGommon or civil Law to inform. 
Bur if the Executor be of ſecret aſſent ro this im- 
behimeneg, wherof even the forbearance to ſuc for 
the recovery of che things, or the value of them 
in dammages, if 'knowne where they, or the 
imbeſillers be, is a ſhrewd evidence, or proofe. 
Then ſhall the Executor be adjudged an haver 
ofrhem, and ſo ſtand charged as having chem, for 
Pro poſſeſſore babetur gui dolo deſirt poſſidere, 
And it in any Cafe the taker by prevention from 
the Exccutor before his knowledge perhaps, of 
the Tctators death;or at leaft, before his poſſi- 
biliry of repaire ro the place where the goods 
were,to pur them in ſure Cuſtody ; if I fay,ſuch 
aftor keepe theſe goods from falling upon the 
thoulders of the Executor, they ſhall farely fall 
upon himſalfe, and make him chargeable ar the 
Creditors ſute,as an Exccutor of his own wrong, 


' Of Good loft by,or gotten from Executors. 


', Bur pur we the caſe (for- thereunto ſhall be 
ournexbtep ) thar Goods come fully inco Exc- 


curors 
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eurors poſſeſſion and hands, bur be-againe.loit 
or gorren from them without anydefault in them; 
{ball chey yer ſtand anſwerable our of their owne 
Eftares for them ? Surely hereabcut rwo diſtin - 


 Rions muſt be made as I rake ir. 


The firft whereof I derive from our laming 


1995 


rouching eſcapes of perſons raken. in Execurion, ;1;,9.6.4. 


and impriſoned, if ſuch be reſcued by Aliene- 


ad 


nemies, the Sherifte or Gaoler thall nor anſwer 16.8.4.2.3 


our of his owne Goods for this debr; otherwiſe, 
if it be done by Subjedts, againſt whom remedy 
is ©O be had by the courſe of Juſtice: andſo 
ſhould I rhinke it ro be rouching Execurors,ui- 
that if enemies landing ( as neere the Sea Coalt 
may calily, and often happen ) ſhall rake away 
Carrell, or goods from an Execuror, hereby he 
ſhall be excuſed, contrariwiſe ordinarily, if the 
ereprion or direptiony be by Subjefts: knowne 
and athonable. Another difference I ſhall thinke 
way probably beraken fromthe rules of our 
lcarning,touching Bailemenr.If 2. deliver goods 
to B,co kee pe as his own,or generaly,viz, with- 
our any ſpeciall underraking by B.co keepe them 
ſafely, and withour any money or other valuable 


7 


«© 1 » 
24 Is : 


Vide 29. 


| — 
conhderation,given for the fate cuitody ; Heregit — þ.28.6 


B.be robhed of chem, he ſhall not make ſatisfa« Devin 59.9. 


2. Firf. 


Qionto A for them; and ſo if they be Rtolno © 4-90-T3- 


from a Servant or FaQtor. Bur if they be taken 
away by a knowne Treſpaſſer, not felonioully, 
fome opinion hath heene; that che Keeper ſhall 
wake recompence, becauſe he hath remedy for 
recompence, or ſarisfatton from the Treſpaſſer, 
yerof this larter I ſhould doubr, becaufe 4. him- 
ſelteaswellas B, may have this Aftion for dam- 
mages againſt the Treſpafſer,, Now: an Exe+- 
cutor 15 of ihe nature of ſuch one having thecu- 

| a: liody 
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ſtody ofanorher thansGoods,and I have ſcene int 
> 9" a Manuſcript entire, che Writ of Treſpaſſer by 

EXIF» 


the Execntor, expreſſing goods of the Teſtator, 
in che Cuttody of the Execuror co be raken from 
him ; therefore me cthinkes he ſhould no other- 


wiſe be charged chan B. ro whom goods were, 


as above is laid, delivered ro be kepr. For the 
.Excecmor hapty ſhall have no benefit nor advan- 
cage by che Execurorſhip, all che goods nor ſufh- 
cing perhaps to pay debrs,and Legacyes, which 
is the ſtare we moiſt thinke of, vi, where goods 
want to pay debts,and Legacies, for where there 
wants nor, the queſtion need nor be made. Yet a 
Servant or Faftor, who hath wages ſor his ſcr- 
vice, is not thereby made lyable to farisfic for 
things in his cuſtody ſtuine, becauſe he hath nor 
for this particular cuſtody, any compenſarion,ſo 
of an Execurtor, if perhaps benefit might accrue 
ro him by the Executorſhip, as haply the diſ- 
charge of adebt owing by himſelfe, 8c. Other 
Caſes there be, wherein che Execuror will ſtand 
more clearely diſcharged, As if the Teſtator lefr 
a Leaſc for yeares,ftare, by extent, wardthip,or 0- 
ther Goods whereto he had but a defeſible ritle, 
and they be evifted after his death. So ifhe left 
a ſhip at che Sea with much goods and Merchan- 
diſcs,which are drowned in the returne;never ar- 
riving in ſafery. 

So alſo if he kefta flocke of Sheepe, tainted 
with the cor,which dyc ſhortly afrer himgin none 
ef chefe three Caſes doubtlefſe ſhall the lofle fall 
upon the Execuror. Butro pur a Caſe ofmore 
doubr,what ifa Leaſe for ycares come co an Exc- 
cutor,. {ubjet ro a Condition for payment of 
Rent, ora ſumne in groſſe, and the: Execuror 
failes in payment,wherhet ſhall. rhis lofſe fall up- 

on 
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on the Executor, to be made good to Credirors, 
or Leparecsour ofhis owne ſubſtance, or not ? 
To this T muſt anſwer by this ditinion,vit. If 
the Executor had taken the pros of rhis nd 
fo long as to furniſh him with money for this 

payment, or if he had other goods of his Teita- 

rors in his hands to ſupply rhe payment, then is 
ir his defau[r chat che money 1s not payed, and 
he muſt beare the ſmart thereof ; ocrhewile not, 
for he is not bound to make payment gpr of his 
owne Goods, yer is he a ſullen and unkind Exe- 


curor who willnot fo doe, when as he may re- Yet Qure. 


pay and farisfhe himſelfe by the profirs thereof 
afrer. Like Law if the Execuror ſuffer a bond 
of a hundred pound ro be forfeit, for nor paying 
offhftry pound, having ſufficient in his hands, S0 
alſo of a Recognizance, Statute, or Judgements 
defeaſanzed upon payment of a leiſe Summe 3 
yea, I leſſe doubt of all rhefe Caſes, than of the 
forfeirnre of the Leaſe for yeares ; for haply the 
Executor had time to have ſold the Leaſe, and 
made money thereof, rowards the pay ment of 
Debts, the omiſſion and neg whereof may be 
imputed unto him as a defaulr juſtly occafioning 
recompence to be by the Law required from 
him. Bm perhaps he may excuſe himſelfe that 
he could not find a Chapman who would give 
himto the value chereof: hereunto yer reaſon 
can caſily reply,that ir had beene much berterro 
have ſold it under the valuegthen ro have loſt the 
whole value, by expoſing or abandoning ir roa 
rotall forfeiture, 


+4 CHAP, 


WS 


114 


226,425 


The Officeof 


$b$bb$$66$$$$$$:+$$:$5$$ 
CHA ey, XL. 


How fkr/e,aud wire ax Executor having 4/ſets 
: chargeable or lyable to Altion. el 


ving confidered what things ſhall 
come to Executors and be Afers in 
their hands, for the performance of 
the Will; Lerus now conſider what 
thing the Execuror is hound ro pay, fatisfic, or 
performe,and whar nor, where he is chargeable, 
and wherenor, this being admirred, rhat he hath 
Afſſets,viz. ſufficient wherewith ro performe. 


Here we will confider of theſe parts 


1. Of debts by Specialty or Record. | 
2, Debts or duties by contrat} without Specialty. 
3- Debte without either contrafÞ or Specialty. 

4. Covenants by Deed or Specialty. 

5. P/rongs dons by the Teftators. 


"FJ Ouching Debts by Specialcy, which are the 
moſt uſuall and.common obligements, it wilf 
not beimpertinent to give alittle light touching 
the validity ofa Specialry, and the extent of ir 
ro Execucors. © The moſt doubt will ariſe upon 
Bills, and ſuch Writings, Obligatory made, not 
by Scriveners, nor Clarkes, in common forme, 
but by others, otherwiſe for haſte, or chrough 
fimpliciry. Thus long ſince we finde a Writin 
made hy 4.r0.B, memoraxd hat I have receive 


'* of B, renpound, which I promiſe co pay, Tm 
I 
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This bcing ſcaled and deliveredywas held a good 
Obligation by Brian and Catezby.So it the words 

had beene cncly, I ſhall pay to B, ren puund,and 

whethcr ſuch words or the like, as Covenant, or 

Grant to pay, bc in the forme ofa Bill 9r Bond, 

or in an Indencure or Articles, ir 1s a ſufficient Ae; 
ground for an Attion of debr, And though it 9.9. 166. 
thould be milwricten iVigint, for vigint. or fit- g, 4.647, 
teens for hfreene, yer ſhall ir be favourably con- 3. H.48- 
itrued,and held a good [pecialcy ofdebr, as hath 23+ErM+ 
beene reſolved in cheſe and like cafes; and fo © | 
alſo norwichſtinding falſe Latine in the Obli- 9.H.9.16. 
garion, or the plurall namHer for the ſingular 2, 4-4. 8. 
number, or words ot repugnancy or non-ſenſe, 

yer ifthere bz words whereby it appearcs that 28.8.8. 
A. is a debtor to B, and it be ſcaled and deli- Pysr 32+ * 
vered, it i5 a good writing Obligarory; yea 

though ir want the wards of concluſion, vie. in 28.44.8.Dy 
wirnelſe whereof, as the Lord Dyer reports, to 4.8.3. x. 
have bcene refolvedzalrhough the contrary were 9.4.7.4. 
held in foure leverall Kings times before, as our 8-4-5. 36. 
Bookes fhew. Now any ſuch Writing Obliga- EY a 
tory doth dercrmine or drowne any dury by ue 9ne,0r ma 
Contratt, becauſe ſpecialty is of a higher nature, 4 45k 
Soas if A, and B, doe bargaine with C. to pay 
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| hima hundred pound for Corne or other thing, 


and after C, rake ſome ſuch.Writing Obligarory, 

as aforclaid of &, now by this is B. diſcharged 

of the debr, becauſe he itv0d charged onely by 

ze Contratt, which is exringuithed by the ſaid 

Specialty. $0 reſerv4- 
As for the extent aud operation of theſe Spe- tign of renr 

cialries, ro,and upon Exccutors,we muſt know 8ant of 


_ tharanExecutor doth ſo repreſent rhe perſon annulty. 


- - : : ” 8, eVs ; 
of the Tettaror,and is [0 included in him, as thar Dy. +6 ] 


every Bond or Covenant by the Teſtacor made 22, 
tH 2 for 
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for payment of money, or the like, reacheth tg 
47-E.3-22 the Executor, although he be not named, vir, 
x 2 that he doch nor Covenant for, nor binde him 
' **..., andhisExecutors by expreſſe words ( and yer 
che Heire nor named is not hound, rhough there 
be never ſo great Aſſets, or Land diſcend unto 

him.) 
Now touching debts upon Record, much 
, neednorto be ſaid, ( except of thoſe by Srarute 
oo __ Merchant ) for to debrs and dammages already 
cutor inthe 1<covered againſt the Teſtawr, and ro debts by 
judgement, Recognizance the Executors liableneſie is fome- 
yet what cleare and conſpicuous, Yet other inferi- 
char ged. or debts npon Record, may fitly be thought of, 
as Iſſues forfeired, Fines impoſed by Juſtices, at 
Weſtmix. or at Afſiſes, Quarter Seſſions,Commiſ- 
ſions of Sewers of Bankruprs, By S rewards in 
Leeres,or the like ; for all theſe are debts of Re- 
cord, which Executors ſtand charged withall. 
9.H.6.f.1r Soalſo if the Teſtator were beforc Auditors 
rr.H.4.64 found in Arrerages of Account, being a Bayley, 
- — wa or recei ver : For theſe Andirors are by Statute, 
Garden in Judges of Record, but if the Account were made 
$occage, he _ before the party ro whom the Arrerage 
isoutof pertained,or but beforc one Auditor onely, it is 
the ſtat. 9: it of the Starute,which ( peakes of Accounts be- 
2-c4p.1 1.ut R . 
eds. Ce.ts, fore Auditors in the plurall number. Therefore 
20.103, - the Exccutor not chargeable, becauſe the Tefta- 
tor might wage his Law in thoſe caſes, nor in the 

former. 
And whereas exception was before wade of 
a debt by Starure Merchant, it was by reaſon that 
the Lord Bro. tels ns that if che coxw/or in that 
41.8... AC he returned dead, no remedy appeareth for 
| wor 5 the Conuſce ro have eXecurion of the goods of 
43s - © the Conufor but only of his Lands, Ii this _—_ 
r* | | a 
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be thus.it were a very miſchievous caſe : for many 
bound in Starures have no Lands bur Leaſes and 


poods of great value, and if by their death, theſc 
Goods and Charte'ls ſhould be ſer free from this 
Strarure, and the Creditor without remedy, the 
Law were very defeQive: and it were ſo much 
the more ſtrange in this Caſc, becauſe the Sta- 
mes of Afton, Burnell, and Mercator7bus, feeme 
ro pitch principally upon Goods ,and to tend un« 
ro aſſurance berweene Merchants, who uſually. 
are not Landed men. Bur thar the Law doth 
give . remedy in ſuch Caſc, as well againſt 
the Goods as Lands of the deceaſed Conuſor,ap- 

ares by the reſolution of larc, made in what 
nan Precedence, Staruces are ro be (atis-« 
fyed by Execurors,as after wee ſhall ſee, 


Of Debtt by contraFt without Deed, as 
Leafes Paroll,&c. 


COnratis are of divers kindes, and we will be- 
gin with thoſe in the realty, as monit worthy. 
Iftherefore one be Leſſee for yeares, OT for lite, 
without any Indenture or Deed, (as he way be) 
and his Rent being behinde, hee dyeth, now 41H. 6-1; 
is the Execuror lyable to the payment of chis 44-£+ 342» 
Ren:,withourt any Specialty, for that his Teſta- 
ror,if he had beene ſucd in his life rime,could not 44.E.3-5- 
have waged his Law, Butjifthe Leſſee for yeares 7-E. 3-11, 
in his life rime ſl or grant away his terme or ay ag 
Leaſc, although he ill lye at the Rake for the pon E. 
Rent,to grow diie after, untill che Letſor accept Dy.247- 
the Aſſignee for his Tenanr. Yer if the Leſſee 
dye,' his. Exccaror fhall not be charged for ay 1.4 2.6 
Rent due, .after the death of his Teftaror. But z3 82.49 
what if the Lefſee doe. not Alien or afligne his com. ba. 
H 3 cermey 
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cerre,but dyc thereof poſſeſſed, and the Execu- 
ror perceiving the Land not to-be worth the 
Rent, Waiverh the ſame. Yer the Leffor will 
riot enterthereinto, nor interineddle therewith, 
whether may he ver chatge the Executor with 
Ps. & $hi, the Renr,during the rerme ? Tanſwer, thar ifhe 
131, have Aſers, that is ſufficicnt for payment of this 
and other debrs,he cannot Waive this Leaſe, but 
ſhall be rycd ro anſwer this rent, though much 
more than the Land is worth, for the raking of 
the Lcaſe is much of rhe nature of an Ob- 
ligation tro ' pay money; Yer hecauſe it is 
yearely Executory, the Executor may Waive it, 
in caſe his Teftators eſtate will nor ſupply and 
bearc that ſoffe. Bur whar if there be Aﬀers to 
beare rhis yearely lofſe for ſome yeares, bur nor 
during the whole rerme? I thinke in this caſe 
the Executor muſt pay the Rent, fo long as this 
Aſſcrs will hold out, and chen muſt Waive the 
poſſchonggiving notice ro the Reverhoner ; and 
this I rhinke he may doe well enough notwirh- 
Randing his Occupation ofthe land divers yeares 
afrer the Teftarors death, becauſe that was nor 
volurary, but as ofneccthty ; yer this T leave as 
a Dyere,tio be well adviſed of with good coun- 


(cll, 
0" 3-13 
15,4. 2 
Excepe b rp Of contra##s perſonall. 
xe — Here the Teftaror might wage his I,awzthere 


chequer,for * * the Attion lycth nor againſt the Executor ; 
= =" Ol as hath beene touched, —_ therefore he is nor 
tor. chargeable in an Aftion of debt upon a fimple 

9f9 $.4.S0 , . 
© contraQ,zas by reaſon of this or that to his Tcſta- 
"Excepr for cor; yeathough ir were the Inheritance of Land, 
teKing. . which was ſold,ſo as the ſale were without Deed, 
: | ws 


\ 
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or thovgh by Deed, yet if no counterpart were a 


under the hand of him ro whom the ſale was 33.TL.in 


made. And the cuſtome of Loxdon, to the con. com.ba-By | 
trary, Vic, that an Aion of debr ſhould be main. three Jud- 
tainedagaint Executors upon a contraft was 8e*,& 37+ 
held voydat leaſt no good plea againſt otherCre.. 1B all» 
ditors, that ſuch a debr was recoyered againſi —_ = 
the Executor,or paid by him, as was towards the bur G1, 5% 
latter end of the Jate Queenes time reſolved, f-82.6.1tis 
chough in the beginning of her time,it was a de. ©OPtrarily | 
murrcr, Yea, though ſuch adebr grew for the —_— 
moſt neceſſary thing, viz. meare and drinke, 196, De. * 
which bindeth cven an Infant to payment, yet murrer, 
will it not charge the Executor of a man of full 9: 8:4-5. | 
age, bur this 1s meant where the contrat was one- po — pan 
ly by Word, for where the Teitator putterh his 2 3, H. - -_ 
Seale to any Deed or Writing made upon ſuch 39.4.6. 
ſale, this is more than a ſimple Contraft, and 7 86.There 
raketh fromthe Vendee his wager of Law, and though a 
ſo chargeth the Executor, Bur if the Teſtator —_ 
ſeale but unto a tayle or tally,with ſcorches, ex- viQualler, 
prefiing a debr, this is no ſuch Specialty as ſhall "uſt his 


charge Executors Yetin ſome Caſes without Eh hn = 
alchough no Adtion of debr [yeth againſt the Ex- G.g0. _ 


ecutor npon ſuch a fimple Contra, yer may the 12.H.4.'23 
Creditur, inthar caſe, maintaine an Aftion up- But if the 


. on the Caſe grounded, upon the aſſump. *® bealſo 


tion implyed, though nor on_—_ As xy 


Caſs. ; 


H4 debr, 


'p! 
of 
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debr. And the chiefe rcaſon for it, is becauſe 
2.8. 4-14. the Teſtaror could nor have waged his Law in 
this Amon upon the caſe againit himſelf,though 
in debt he might. Where the Teftaror retaineth 
ſervants in Husbandry,or otherwiſe, and dyerh, 
there being wages due to theſe (o' retained, the 
Executor 15 lyable ro an aQtion of debt for the 
ſame, by reaſon that the parties were compella- 
ble by Starute,, thus ro ſerve, and therefore the 
Teitator could not have waged his Law; but in 
=. 648 caſe of Servants nor compellable, as Waiters 
So 3.4. 4.f, 0r Servingmen,as we call rchem,no aftion of debr 
x4.Servi- lyeth againſt the Executor, for their wages, 
torsin the rchough againſt the Tenftaror himſelfe it doth: for 
_—_ che Contratt is ſufficient to charge him who made 

* ir, Sec ofaccountaficr, 


4-H.6. 16. 


where Executors ſhall be charged without either 
Contra or Specialty. 


Where a Priſoner oweth money toa Jaylor, 
| or Keeper of Priſon for his dyet,or viftualls, 
"_ et # and dyerh, his Executor ſhall be chargeable for 
Cots 9. f. his debr, hecauſeit is for the Common-wealth 
$7.6. - tohave Priſoners kepr, which cannot be with- 
Ne.n.br. owt affording them vittualls: Alſo , where one 
= 2 _ © hatha Parent, or Tally of the Exchequer, to re- 
" _— ceive money of ſome Cuſtomer, Receiver, or 0- 
alſo. _ _ of = Crowne, .and dchivereth it to 

im, he chen having money of the Kings in hig 
27-H.6.4.6 hands,ithe pay nor rf ſame, bur dye, bi E xc - 
MA curor ſhall ſtand chargeable with rhe payment 
Clarke of th<reof.,So for Arrerages of Account betore Au- 
the gat ditors,if more than one, but this is debt of Re. 
30.H.6-24, cord in Law. | | | 
35. _ So ifany Lord of free Tenants, doth kevy ayde 

| | Ds of 
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of chem for the marriage of his eldeſt Daughter, 
and he dye before ſhe be marryed,ſhe may reco- __ 
ver this money by an aftion of debt againſt his Wome. x; 
Execucor, bur this is by vertue ofa Statute, There 8.35. 
is a preſident in che Booke of Entries of an Ati- £16. Tntr. 
on of debt againſt the Executor of 2n Heire, by #7 4 
which it ſeemes thara man binding himſelfe and 

his Heires, and leaving Aﬀers, the Heire raking 

the profit, becomes ſoa Debtor, that his Execu- geg.orige * 
ror ſhall be charged. And inthe Regiſter there 444 4 

is a Writ againſt the Exccutors of the Guardian 

of the Spiritualties of che Arch-Biſhop cf Yorke, 

for the debt of 8, who dyed Inreftare,and whole 

Goods came to the hands of the ſaid Guardtan, 

wiz-.the Deane of Y orhe. In allowance where - 

of there is a note added of the like writ, broughr al 
in K.R.2. his time, andchar then a prehident was _, + 
alledged of ſuch a VVrir in King Ed. 2, his time, 

againſt the Execurtors of an Ordinary, and that #1-E.$.Fis 
they were inforced to anſwer unto it. So is the E* ws ”" 
opinion of Trew, in rhe time of Edward the _— 554. 
third. Bur Ald. oppoſerh him. Alſo the Rationa- Such an 
bile parte boztorum by cuſtome in ſome places is aRion'im 
maintaincable for the Wife and Children,againit Tor&efores- , 
the Executor. Burt no aftion of account lycth a- 

gainſt Executors,exccpr for the King More here- 


of, tit. Wrong. 
of Covenants charging Executors. 


E have already touched npon Covenants m 

part, viz, where they be exprelſcly for pay- 
ment of money, ſhewing them to be in Law Tnver As- 
bonds,thart is, Writings Obligatory, whereupon _ ut 
an ation of dcht may be brought, as well as an — 
Attion of Covenang, though the words of mm ERR 
| Dee 


'? ' The Office of 
D | ad = 
Yerinfome Caſer no fin of deb hate 
a Covenant tro pa —_ a JoNgu 
that his Ezecunt hel >. bin _ O_— 
time aftcr his death, pa BE SI 
, for th lic : F y ten pound (0 B. now 
Paſ33-El ft 4, himſcife, pears no 
#nter Bor.& 54 » himleNe, 1t IyE 
»AnFin.in - cutor,but onely an Frag roar wo yp 
comba.Qye held in the late Queenes ti age i A 
afhoth be |ant be conditional nes time, 50 if the Cove- 
by —_ pay tO B ws ror - pies ——_ 
venanter, alſo perhaps ihe a = 45 yo " 
vieg.tenl. 35. ro doe ſu h Qt or panes 7 1 
if not five .jif the at b chan att or to pay ren pound, now 
ſuch aday. | e at be not done, yet no ation of debt lyeih 
_ 2 Penots Bu ! - mare. _ _ - afion of Covenant. 
But where vecnants, and gre f gw - APIS 
Iut here venanti and fee which of them will chagean 
did Coves OTE WRICN Not. If a Leſſee for yeares 
epueO9 P97 Qui rem ingot he Lander ir: 
— - drug _— th — of the and lergchere is lit- 
ro yarn - c | — whom the terme 
ehoughe the (1,11 (: ), mu 8 -_ as his Teſtator, perſorme 
Executor _ oh FOG though he did nor covenant for 
mor named pres - | —_— and yer of theſe caſes 
- bound,n.& gf —__ gi rouching the latter, v8T. 
ns, Pug Quit-rents, divers Juſtices in Queene 
Dy. 134. Maries time, were of opinion that it was a thin 
Note the: {© perſonall that ir dyed with the perſon, _ 


Caſe isue * didnot charge the Executors3 Nor is there any 
ſaprain contrary opinion exprefſed in the Booke, Ayd 


marg. : 4 
£ ſince that rime, viz towards the end of Queene | 


Paſ. 38.EFl. _.. 
kao. © Eligabeths raigne, inthe Aftion of Covenant be- 


rweene the Deane and Canons of Findſor, and 
H —_— —_— the fiſt, much opi- 
nion was,thar enely the perſon Covenanting was 
— ryed to this performance bur after it was refolved 
k | | thax 
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ant. that that Coyenantdid runne with the eftare,and 

pon | ſobath Exccutor and Afſignee bound to per- 

ant formance ; bur in thar caſe it was ſaid by Popham 

cha Chicfe Juſtice, that ifrhe Covenant had beenero Reſolved, 
ow doc a Collarerall af, neither the Executor nor P.39.8147, 
C a- the Afignee had beene tyed thereby, and there. but nor *y 


xe- | fore where a Leffee ſor yeares covenants within Tdged all 
was ſuch a time to build a new houſe upon the Land, Py ae 1 
Ve- and dyes before rhar time expired, I doubt whe- 

not ther the Executor be bound ro performe this, or 


l ſo nor ; although ir doe concernethe Land ler,ſo as 
ve, perhapsthe Rent or Fine was the leffe, inreſpe&t 
ow of this charge ofnew firufture or building,whict 


eh $ * isa greatreaſon that the Executor, though not 
ne. named ſhould be ryed ro the performance : Bur 
'O- if the Covenant had bcene co build a houſe clſe- 
an where then upon the Land ler, orto doe any 0- 
CS ther collatcrall ching, nor pertinent ro the Land 
he ler, ir is cleere the Executors were named to per- 
it- forme it: and yer inthoſe caſes, if there were a 
1e breach,or non-performance in the Teſtators life 
ne rimc, as that the time of performance were ex- 
or pircd before his death, then ir is cleare the Exe- 


cutors Were bound to yeeld recompence by way 

of dammages recoverable, in an aftion of Cove- 

nant, as both Shelley and Fittberbert agreed, and TED 

ſo alſo did the Lord Pophams agree in the ſayd Tr. 28. H-8. 

caſe of Hide, as I finde in my owne report of Py.14. . 

.that Caſe, though in the Lord Coke reporting _ =_ 

onely the point in queſtion that be nor mention- ,, be ite 

ed; Now let us conhder ofthe caſe, where there upon the 

is noexpreſſe Covenant ar all, ſo much as for the Land lea- 

Leffor himſclfe, bur onely a Covenant implyed, = nd yer 
. . . aldy; ſee- 

or Covenant in Law, as we call ir. As if Leffee med c 

for life,makea Leaſe for yeares, and dye within conrra.s oy 

the terme; ſo as the Leſſee is evifted by himin opinion, 

reverſion, 


= » SS RT SJ .-2a5. 
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M.8. & g. reverſion,or remainder, In this caſe it was reſo” 
El. Dy. 237 ved in the late Quecnes time, by three Juſtices, 
Inrrat. M.7 21iz, VPalſh, Browne,and Dyer,thatby this Co- 
ob venant in Laws the Executors were not charge- 
Swanne weft. able, and inthe ſame cafe the Lord Dyer lers 
Srranegſhany downe another reſolution after, ro the ſame ef- 
& 6earles. fett, bur Maſter Scrjeant Bendloes reporting this 

latter.caſe ro be of a Leaſe made by Tenant in 
Tr.a2.Elree tayle,vix, before che Starure of 32, H. 8, ornor 
| 64208 Fu warrantable by ir, ſers downe che opinion con- 
roderidge oh : A; : annie co 
& Winafar. rarily , viz. thar the ation was mainraineable a 
gainit che Execuror. This way ſerve for inttance, 
the like being inany other caſe,where the Letlot 
hath nota good, and a firme title, bur perhaps 
ſubjeR ro a Condition or other eviftion, ſo as the 
Lefſee cannor injoy the Land according ro his 
Leaſe. But this muit be ſ@ underſtood, that no 
eviction, or breach of Covenant, is in the lite of 
the T eitaror himſelfe, for if thae be, thcre is no 
queſtion, burrhe Exccutor Ntands chargeable ; 
and therefore it one make a [ eaſe of Land by 
Deed,wherein he hath nothing ; this Covenant 
is perhaps preſemuly broken,and though the Leſ- 
ſor dye before an aftion of Covenant brought, it 
will be maintaincable againſt his Executor, 
though no cxprefle Covenant, This is uſcſull ro 
be knowne, though in theſe dayes rhere be few 
Leaſes ſo made, without expretſe Covenant, and 
the Executors alſo named. And where there is a 
ſpeciall Coycmanc in exprefſe words, ic doth qua- 
lihe the Covenant implved,ſo as although words 
of demiſe and grant tye the Leſſor to a generall 
Warranty of the zitle, againſt all men, yer it be+ 
ing after covenanred, that the Leſſee ſhall enjoy 
againſt the Lotfor and his Heiresz or' againit ally 
' Claiming under him or his Anceſtors ; Now n9 
eviclien 


Rokt and 
Anders calc 
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eviftion by or under any other title, giverh cauſe 
of Attion, or binderh the Leffor or his Excecutor 
ro make re cOmMPpence, 


Of wrongs done by Teſtatore, and whether 
Executors be lyable to amenas. 


Although Executors doe repreſent the perſons 

ofthceir Teſtators, yer if the Teſtatur com- 
mir any ereſpaſſe npon the Goods of another, or 
upon his perſon,of Lands no aftion 1veth for this, 
againſt the E xecutor, for At:0 perſonalis mori- 41. AF. ye 
tur cum perſona ; Soifa Shcriffe, Jaylor, or kee- 15-42:8+$ 
per of Priſon, ſuffer one in execution for debt or — 
dammages to eſcape,though hereby the party, at #.85.9. 
whoſe ſute the Execution was, bc intirled ro an 
ation,viz. an Attion upon the caſe, againit ſach 
Offcer, by the Common Law, and by $Srature an 
ation of debr ; yer if he ſo ſuffering dye, for that 
ſnch ſufferance was a wrong of th nature of a 
rreſpatſe, no aftion lyeth againit his Exccuror 
for the ſame. And upon the fame reaſon, as I 
preſume, if one catry away his Corne, and Way, 
withour ſetring our the Tenth, although the 
treble value be recoverable againſt him in an 
ation of debr, yer if he dye before ſuch recovery, 
the ation is gone,and lycrh nor againſt his Exe- 
curor ; Nonor although the Teftaror were a Lcfſ- 
ſee for yearcs, fo as his Nate came to his Execu- 
cor. 

Like Law in orhcr penall Starntes, as for arre- 
ting one ar thre ſuice of 1.5. without his privity 
Or aſſenr ; Or,for nor appearing as a VWimciſe, bee 
ing ſerved wi-ha ſub pena, and having charges 
rendered and many like;yeaif a | ciſee tor yeares 
commu waſte and dye, no attion lyeth againit 
the 


The Office of 


the Executor for this waſte 3 for all theſe caſes 
are within the rule of 4p perſonalis marituv 
cam perſona, and many other like Caſes mighr 
be pur,bur theſe may ſuffice, Yer ifa Parſon, Vi- 
car,or other ſpirictuall, or Ecclchaſticall perſon 
doe ſuffer a ruine or decay ofthe houſes or buil- 
dings upon his ſuch ſpirictuall Benctice or pro- 
morion,and dyerh, his Executors are lyable, by 
the ſpirituall or Eccleſiaſticall Lawgto the ſuccel- 
ſors Suire for amends tothe repairing of ſuclx 
' ſpoyle or decay, And becauſe ſome uſed frau- 
dulently to grant away cheir Goods,ſo as nothing 
f.El.e.16 ſhall be left ro their Execurors, ic was enafted 
| f .Elix&heth, that ſuch Grauntees of Goods 
ſhould be lyable ro the ſucceſſors ſuire, for theſe 
dilapidations, as if they were Executors. 
$ for one other cale of thisnaturevix. whicre 
an Exccuror waſteth che Goods of his Teitator, 
or an Adminiſtrator of the goods of his Inteſtare, 
anddyerch; Whether his Exccucor be ſubje@ ro 
Adtion for this ornot:* I adjorne the reader to 
that place where I ſhall rreare of ſuch waiting, or 
deyaltation by Exccurors, 
Unto this head, not unhitly, may be referred, 
Fir?.Ex.qy Whar belore is ſaid of Attions againſt the Execu- 
cors of the Debrors Hcire, and the Executors of 
the Ordinary,for the Specialty, binding to pay- 
ment reacheth not toany of theſe ; bur becauſe 
their Teſtators ſhould have payed theſe debts 
with the goods or prohts of the Lands of che 
Debtor, and did nor, but retained them ro rhem- 
no diffe» (clves3 therefore for this as a wrong, are they 
rence be- ſaable; as Itake ir, So alſo by the ſame reaſon 
rweene this are the Executorsof an Adminiſtrator chargeable 
g—_ where he didneither pay the debts, nor leave 
fore, * Thegoodsrothenext Adminiſtrator, but ocher- 
Wiſe 


off 


Exzxcvrons 129: ! 


wile diſpoſed of them, Yer an Executor is nor 

chargeable in an attion of Detinue,nor of account 2:2:-4+ 136 

(exceprro the King ) for the Teftators derain- — by 

ing,and nor paying or anſwering things received, x x .f.8 2 2 

or under his charge, 3-H-6.35. 
And rhe reaſon why, after account made he- ©». for ar- 

fore Audicors, and che Bayley, or receiver be _— of © 

ſound in Arrerages and dye, tharin this Caſe his os ng 

Execuror is chargeable, is, becauſc the audirors ditors. xr. 

are made Judges by che Starure, YVeſt.2.cap. 11. H:4-64.92 

and ſo this Arrerage which they haye judged,is a - 2.9.H. 6. 

dcht by Record, 13.241 } 
But ifthe caſe be pur on the ocher fide, wit, i 

thar the Bayly,or Recciver,have found in ſurplu- 4, lib.g.f, 

ſage upon his Accounr, wig, thathe hath laid 87. 

gur more in his Lords or Maſters bufineſſe, then 

his receipts amounted unto, and then his Lord or 

Maſter dyeth, now ſhall not he have any ation 

againſt the Executors,for rhe ſurplufſage,becauſe 

15 out of the purview of the ſaid Statute, 


an Execitor- 


CHnap. XIL, 


Of the Order and method to be uſed by Executors 
in payment of debts, and Legacies, {0 as 10 
eſcape a devaſtation or charging of 
their one grods. 


E have gone through and diſpatched 


W the two firſt propoſed parts, -vit- 
r. Touching the being of Executors, and the 


manner of their being. 2. Their having, and 
the manner of their having: Wee come now to 
the third part, viz. their doing or diſpoling of the 
teſtarors eſtate. 

Now this conſiſts principally in the iſſuing of 
money,though partly alſo in delivering or afſent- 
ing tothe execution of Legacies, not being mony 
but other goods or Charttells bequeathed, 

Money is to bee iflued by Executors, foure 
wayes ordinarily, 

About thc funcrall of the teſtator, 

Abour proving his Will, 

In paying of debts. 

In paying and ſatisfying of Legacies pecuniary, 

As £.r the firſt, burialls be as of neceffity for 
two reſpes, viz. 1. Of charity to the dead, that 
hee may bee Chriſtianly and- ſeemely interred, 
2, To prevent and avoyd annoyance to the _ 
who by the very view of dead carkaſes; woul 
both be affrighted, & within a few dayes diſtaſted 
at the noſe, Wee know that under the Law, the 
touching of a dea:) carkaſe made a man uncleane 
and to need purifying : nor can wee ealily forget 
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what the fiſters of Layarws ſaid to our Saviour 
couching their brother, when hee had becne dead 
two or three dayes : viz. that the taking of him 
then out of his grave muſt needs bring a noy- 
ſome ſavour, Hereabout therefore, ſome expence 
is neceſſiry, and that not only for fees to be paid, 
which in LonJow amounts to a conhiderable 
ſumme, ſpecially for ſuch as are to be buried with- 
in the Church, but alſo otherwiſe, viz» for the 
Pall or Hearſc-cloath, the ringing, &c. As for 
fealting, and banqueting, it ſeemes not to mee 
congruent to the (adnefſe and doletulneſſe of the 
action in hand. But howſoever that be yet where 
the teſtator leayes not ſutfcient goods to pay his 


debts, feſtivall expence is to bee torborne, except | 


the Executor will out of kindneffe beare it with 
his owne purſe ; tor dead debtors maſt not teaſt 
to make their living creditors faſt, 1 mentioned a 
conſiderable amount of funerall fees payable in 
London, and ſurely ( to let my thoughts fall back 
upon it alittle) it is worth conlideration, whe- 
ther in that kind,1nd eſpecially for thoſe who dy- 
ing there, are yet carried into their countries to 
be buricd, the exattion bee not cither unjuſt al- 
together, or too oneroully exceflive, ſo alſotor 
for much ringing contrary to the Canon made at 
the Convocation in the firſt yeare of King Iames. 
The next thing mentioned to juſtifie and occa- 
ſion expence, is the proving of the Will : But this 
way a greater dilburſement ( excepe for riding 
charges, or by rcafon of oppoſition by a caveat put 
in or the like) will not allewable then is 
preſcribed by the Statute made in the time of 
Hen. 8, whereby the fees of Ordinaties , and their 
Scribes, Regiſters, and Officers be limited. And 
it is hange that theſe bounds hane beene ſo —_— 
an 
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y broken and tran , thera- 
before +1 the rme of King "OY 


—_— that fong 
ther, for 'that 
Eaward third, &yan A&of Parliament, it is pro- a 
vided that the Kings Juſtices fhorld as well ar the 
Kings ſic, as ar'the parties grivved, enquire after 
ſuch oppreffions, orextortions, for ſo theybe cal- 
led ; yeaS. Germ. who was no firanger to theici- Do-&Zen. 


vill & cannon law,as appeares by his booke,ſairh 
that the Ordinary oaght to rake nothing for'the 
probate, if the goods ſuffice not for fanerall and 
dubts ; but hee means only that confcience ts 
apainft it, 

Now we come to = third —_— - diſbur(- 
ment, vi7. paynRnt of debts, which is the maine 
part of our balinefie We have before feene what 
debts lye upon executors, having affces _ 
them 3 wearenow to fee in what order they” 
pay thim, as well + font fidi difpenſatores, as for 
their owne indempnity, ne quid res fug cuprit de- 
wimeni. To put our ſelves into the berrer order 
or method of handling theſe things, we will fort 
ont debts into their ſeverall kinds thus. 

They are of theſe thirceforrs, vit. tirher, 

Debers of or upon record. 
Or debts uh bare 
Or debts withour ſpecialty. 

The debts wpon record may bee againe divided 

into foure ſorts or kinds, viI- 

Dedts tothe King or the Crowne. 

Debw by judgement or recovery in ſome court 

of record. 

Debts by reeognizance. 

Debrs by ſtarute ſtaple, or ſtarare mitrchant.. 

Amidſt thefe, the debrs ro the Crowne are to 
have the firſt place or precedence, ſo us if there be 
not come to the executor goods of greiter _ 
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ir be pleaded 
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then will ſuffice for theſatisfaQion of theſe, he is 
not to pay.any debt to a ſubjeR, and if he be ſued 


34 for anyſuch, hee may plead in Barre of this ſuit 


that his teſtator died thus much indebted to the 
King, ſhewing how, &c. and that hee hath nor 
goods {urmounting the value of that debt., Or if 
the ſubje&s purſuit be not ſo by way of aRinn, as 


- that the executor hath day in Courrt to pleade,but 


bee by way of ſuing execution, as upon ſtatute 
marchant,or ſtaple, + An is the executor put to his 
audita querela wherein he muſt ſet forth this mat- 
ter. And there is great reaſon why the Kings 
debrs ſhould thus be preferred before any fubjeSs 
viz. for that the treaſure Royall is not only for 


| ſuilentation and maintaining of the Kings houſe- 


hold, but alſo for publick ſervices, as the warres, 
&c. as appeues by the ſtatute, 10, Rich, 2. cap. 1. 
And therefore it is as I conceive, that Bratfon 
ſaith of the treaſures or revenues Roya)l, Roborans 
coronam they do ſtrengthen or uphold the Crowne. 
And for the like reaſon as Ithinke, did God 
ina& touching the poſſeſſions of the Crowne, 
that if they were given to any other then the 
Kings owne Children, they ſhould revert and 
come back to the Crowne the next Jubilee,which 
was once in fifty yeares, ſed de hoe [atis, But this 
priority of payment of the Kings debt before the 
debt of any ſubje&, is to bee underſtood onely of 
debts by or upon record due to the King, and not 


1z- of other debts. If any aske how the King ſhould 


have any debts which ſhall not be of record, fince 
by the ſtatute 33- of KingHen. 8, cap. 396 it is 
1aaRed thatall Obligations and ſpecialties taken 
to the uſe of the King ſhall be of the ſame nature 
as a ſtatute ſtaple : To this I anſwer, that there 


may bee ſummes of money due to the King u 
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WOO 


W %. oY 
"- —- 


SE OI SEEN nd #4 ww Hs we = Wt -t 


an Executor. 

woodalcs or ſales of Tinne, or other his mine- 
rals, for which no ſpecialty'is given ; ſo allo of a- 
merſements in his Courts Baron, or Courts of 
his Honours, which be not Courrs of record:'The 
like of fines for coppyhold ſtates there. So of the 
money for which ſtrayes within the Kings Man- 
nors or liberties are ſold, Alſo as the law hath 
lately beene taken and ruled in the Exchequer, e- 
ven debts by contra& due to any ſubjeR, are by 
his outlawry or attainder forfeitable to the 
Crowne. Yet neither theſe nor thoſe due to ſuch 
perſon outlawed or attainted by bond, bill, or for 
arrerage of rent upon leafe is or can be any debt 
of record untill office theceupon found ; toral- 
though the outlawry or attainder be upon record, 
yet doth it not appeare by any record before othce 
found that any ſuch debt was due to the perſon 
outlawed or attainted. Thus are not theſe debts 
to the Crowne to have priotity of payment before 
the ſubjects debts, though the Kings debts of re- 
cord are ſo ro have ; fo that if a ſubje&ro whom 
the teſtator was indebred by ſpecialty ſue, + 

for this debr, the executor mult plea that the te- — _ 
ſtator dyed indebted thus much to the King by cord ia cer- 
record, more then which hee left not goods to (a- taine as was 
tisfie ; if th: truth of rhe caſe (o be, for if there be —_ __ 
ſufficient to ſatisfic both,then the ſubjcR creditor 7,4, _— 
is not to ſtay for his debt till the Kings debt bee fingham, M, 
levied, And if the ſubjeR creditor ſue execution 9-= 34- 
upon a ſtatute,ſo that the executor hath tio day in - + _ ve 
Court to plead this debt to the King, then is the ag a = 
executor pur. to an audit querelt, wherein he mult cord of the 
ſer forth fo matter, and fo provide for his owne Exchequer ? 
indempnity., But what ſhall wee ſay of arrerages T gy 
of rent due tothe King ? ſurely where it is a fee- Fay ws 
farme, rent, or other reat of inheritance, I ſee not 
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how it can come under thetitle of debr, fince for 
itnoaftion of debr is-maintainable ſo long as the 
ſtate continueth in him to whonv jv grew due, 
and T'ftind thar the I.% Dyars AF. wp Blix. faidithas 
the King could'bur onely diſtrainefor his rents, 
and not otherwiſe levie them of lands or gpods ; 
and that thee King: by his Prerogative may di- 
ſtraine in any other lands of his tenant our books 
tell us, bur no more. Yet I-know it hath beene 
otherwiſe done of late in the Bxchequer, which 
if it have been the- ancient and frequent uſe of rhe 
Brxchequer,it will ſtand as law though unknowne 
tothe Lo. Dyer. Now rent upon a leaſe for yeares 
differeth from the other, fince for the arreraL.es 
tnereof an ation of debt lycth, but how can ci» 
ther of theſe bee debts of record, when thenor 
payment may bee cither in the Court of Exche- 
quer, or to thereceiver generall or particular? and 
how then can there bee any certaine record of the 
not payment, {0 as to make any.certaine debt up- 
on record ? Wee know ſtatutes have beene made 
co-make the lands of receivers ſubje& to (ale for 
fatisfi&ion to the Crowne; and belides that ſome 
ancicat Patents dire& the payment of Fee-farmes 
into the hands of Sheriffes, theſtatate of Weſtm. 


r: c9.19. provides' remedy for the: King againſt 


Sheriffes not anſwering the debts'of the Crowne 
by them received: ſo as the Kings Farmer or deb 
tor may have paid: his rent or other debt, and the 
Crowne have not yet received it, Of Fines'and 
amercernents in the Kings-Courts- of Record, 
there is no doubt but they are debts of record. 
Come we now to thedebes of ſubje&s, and 
firſt thoſe of record ; rs {aero I ſhall 
not be able to hold ſo good. a method, and ſo well 
to handle things by parts-as I would, for that rhe 
parts 
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ou ſo ſtand in competition ofie with another 
or precedencie, as that they muſt of neceſli:y 
thereabout conflit and interplead one with the 
other, and conteſt one againſt the other : yet for 
the Readers better eaſe and ability to find out thac 
which may concerne him in his particular caſe, I 
will in the beſt ſort I can .fingle out theſe things 
into ſeyerall paits, and place them in ſeverall 
roomes or ftations. Firſt, conſidering how it 
(hall ſtand betweene one judgement and another 
had either againſt the executor or teſt itor, S2- 
condly, how betweene judgements and ſtatutes, - 
or recognizances. Thirdly, how berweene recog- 
nizances and ſtatutes, Fourthly, how betweene 
onerecognizance and another, Fifthly, how be- 
tweene one ſtatute and another, adding to each 
ſome obſeryations incident. 

Now next to the debts of the Crowne are 
judgements or debts recoyered againſt the telt1- 
tor, to have priority or precedencie in payment, 1s 
being of an higher nature, or more dignity than 
any other, for that ſtatutes and recognizances, 
though they make debts upon record, yet are they 
begotten but by voluntary conſent bf partics, 
whereas in every judgement there bk ome a 
courſe and worke of Juſtice againſt the will of che 
defendant, as is preſumed ; and this ina court of 
juſtice,and the records of ſuch judgements are cn- 
tred in publike rolls, not kept or carried in poc- 
kets or boxes as ſtatutes, and untill inrolment re- 


cognizances are. Therefore executors muſt take og 


heed that judgements againſt their teſtnors be- 
fore debts any otherway, if they hae nat futfici- 
ent for both, be firſt ſatisfied : leſt they draw the 
burthen of this debt upon their owne backs. Now 
their way to h:lpe them(clyes being ſued, or pur- 
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Yea though ſued for other debts, is the ſame before delivered 
a writ ofEr. touching debts upon record ro the Crowne, wvi?. 
- por bythe þbyplea, where they may plead, as in Scire facias, 
Cie the BP arecognizance or ſuit upon band, and by 
judgement A#dit4 quere(a, where they cannot plead, as when 
ee fuering execution 1s {ued upon a ſtarute, And it they had 
a ſtaruteto no warning in the Scire facias, but upon nihil re- 
tyre ra turned the judgement pafled, there alſo the execu- 
his 0. tor maybe relecyed by auditaquere!a, becauſe there 
Readand Was ro d:fault-in him that hee did notplead or 
Bearblocks {er forth the judgement upon the ſuit in the Scire 


_ - ze facias, Nor will it be any plea for the creditor by 
So held in ſtatute to ſay that his ſtatute was acknowledged 
Reads caſe before the judgement, and ſo is more ancient, for 
ſupra. a [atter or more puiſne judgement is to be prefer- 
—— red before a ſtature in time precedent. But if this 
to like pur- judgement be ſatisfied, and it only kept on foot 

e, to wrong other creditors, or if there beany defea- 
Co.lib.4 f. {ance of the judgement yet in force, then the 
gta of judgement will not ayaile to keepe oft other cre- 
ba. inter 4itors from their debrs: And thus much rouching 
Charnock dcbts by judzement, wit. how they ſtand in p1i0- 
& Worſley. rity before other debts by ſtatute or recognizance. 
_-— ——_—_ Now to ſee how they ſtand among themlelves,ler 
Co.1.3.£.28. this be obſerved, 17. that betweene one judge- 
Co, lib. 8. f. ment and another h1d againſt the teſtator, precc=- 
T32-' Cer cicorpriorityof time is not materiall, but he 
yY _—_ which Grfl foeth execution muſt be preferred,and 
dro the $, before any execution ſued, it is atthe ele&ion of 


fac. by bond the executor to pay whom he will firſt ; yea, if 


againſt each bring a Scire facias upon his judgement, the 
_ =W3 executor may yet confelſe the aion, of which he 
7 will feſt, notwithſtanding the Scire facias was 


brought by the one before the other. In this Scire 
facias the defendant may plead generally that hee 
hath fully adminiftred bcfore the Scire facias 

brought 


« zZances and bonds, as elſewhere is ſomewhat 5: 
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brought without ſhewing that he did adminiſter 
in payment of debts of as high nature = that 
muſt Comored upon the-evidence, elſe the triall 
will fall out againſt the executor. Thus have de« 
livered the moſt' materiall things' in my appre- 
henſfion touching debts by judgement ; yer there- 
about I will adde for the better information of 
the Reader, not ſtudied in the Law, theſe tew 
things. Firſt, that what hath beene faid 'is only 
to-be underſtood of judgements againſt the teſta- 
tor, and not of any againſt the executor himlſelfe, 
for of thoſe-being debts by -ſpecialty at the 
time of the teſtators death wee (lull ſ;eake after. 
Secondly, what is ſaid of the teſtatov in caſe of an 
executor immediate, is likewiſe to be underſtood 
of the teſtators teſtator in caſe of the exzcutor of 
an executor, for where A. makes B, executor, 
and B, makes C. executor, there the goods which 
came from, or were left by A. be not in the hands 
of C. lyable to judgements had againſt B. Nor on 
the other(ide; are the goods of B. in the hands of 
C. \ubje& to the judgements had againſt 4. And 
the like is to be RE Gogh of ſtarares, recogni- 9El, 4. 14. 
touched, Thirdly, Recoveries or judgements by Se #1 
meere confeſſion, without defence, are yer of the account be. 
ſame nature, and to have the ſamereſpe& as o. fore audi. 
ther recoveries upon tryall or otherwiſe ; for al- — ws 
though they may ſeeme to be but of the nature of for - — . 
recognizances which bee debita recogrita, yet doe outors are 
they differ fromthem , in that here a debt is de. 2rged by 
manded by a declaration which is intended true,” (the Ang 
and that therefore the defendant cannot deny it. rors, by ita. 
but in caſe of a recognizance it is not (@, for x Ons. W.2. yudg. 
—_ no aion is enfred, not debt demanded." — 
Fourthly, the foreſhewed reſpeR - to debts by 25.Breder.” 
judgement, 183. 
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judgement, is not to be incloſed within Weſt- 

minſter Hall, & be reſtrained ro the foure Courts 

there, but may and muſt extend it ſelfe to judge- 

_— in other Courts of Record, vi. wn Cities 

ownes Corporate, having power by Char- 

ter, or preſcription to hold plea of cbr above 

forty ſhillings, as in London, Oxford, &c, For 

although there execution cannot be had of any 0- 

ther goods than ſuchas be within the jurisdi&ion 

of that Court, yet if the Record be removed into 

the Chancery by Certiorari, and thence by Mitti- 

wes into one of zhe Benches, ſo execution may 

bee had upon any goods in any County of Eng- 

Land. Fifthly, in caſe where the teſtator was 

bound in a recognizance and a Sci. fac. brought 

Qaz.of ' azainſt him, and thereupon judgement given z 

pdgemert Although this judgement be not quod recuperes ; 

Annuity far 45 in calc of ations of debt, but quod habeat execu- 

arrerages Tioncm, yet fince execution is the life, fruit, and 

after. effeR o all 7%. a-_——_— may now well ſtand 
for a d. dt by judgement, as I take it. 
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Ext unto debts by judgement, are thoſe by : 
ſtatute or recognizance to bee regarded by 


the executor. And becaule I find no difference of 
priority or precedencie betweene theſe two, I 
therefore rank them together ; yet one reaſon of 
ment given to judgements before ſtatutes 

' in Heriſens caſe, viz. that the one remaines a re= 
cord upon the roll in the Kings court, whereas 
the other being carried in the pocket of the cou- 
niſce is -more private. This, I ſay, ſhould give 

. priority alſo to cocognitences bebe Ramace as 
alſo another reaſon, for that Racuces are not uy 
peily 
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pry enmney bur obligations recorded ; yer do 

nat 
at 


b 
find thar this makes a drfference for priority 
. And ns hen ſtavure is the more 
expedite remedy, lineet A execution may 
bee taken our without any Scire fucas, or ocher 
fuir, whiel cannor bee ir the caſe of arecognt- 
zarice 3 forthere iFa-yeare bee paſt after the ac- 
knowledgement, nocxecutien can bee fed our 
apzinſt the pavry himſdfe acknowledging it, 
without a Scive facias firlt ſued out againft him : 
And if he be dead, rhen though the yeare be not 
paſt, yer naſt-a Feire facias be ſued, and thereup- 
on he execuror defendanr may plead ſome plea,to 
hold off rhe execntionfor 3 tame. But this notwith- £,, no atier 
ſtanding, the executor may ſatishe the recogni+ volantarily 
zance before rhe ftature,atleafl if he doe it betore burit tier 6 
execution ſed thereupor+ ;; for they ftanding in by m—_ ! 
cquall degree, i is at his elefion to giveprece- gg, 
dencie and preferment to whether hee will. Net- 
ther is tt mateziall which of them were firſtor 
more ancient. z nor betweene one {txrute md ano- * 
ther doth the rime or antiquity give any advan- 
tage as wuching the goods, rough as touching 
the hands of the <o it doch ; buras for hes 
= in the hands of his execmcor, whoſoever 
rſt getteth» hold of rhem: by his execution ſhall 
have the preferment. And before fuing of exccu- 
tion, the executor may give prectdence or prefer- 
ment to whom hee will. But now ſome may ob- 
jeR that there is no courſe nor writ of execution 
for any ſuch couniſce 2gainft the executor, and 
if ſo, then ſtaruces merchant, and of the ſtaple, 
are in yaine ſpoken of, and it is true that Mrfter 
Brocke afcer Chicfe Juſtice of the Cormmon Pleas Bro.No.c. 
inhis new cafes profeſeth, efrat he knew not any 294 & Seat, 
remedy for the creditor. our of re goods = WRT. 45. 
conulor 
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convſor after his death. But if this ſhould be ſo, 
the Law were very defeCive,fince the ſubſtance of 
many, eſpecially of marchints, for and among 
whom the ſtatute marchant was provided, con- 
fiſteth uſually more in goods then lands ; beſides 
Co.1.5.f. 28 the plea of Harriſon, adminiſtrator of the goods 
—— 140. of Sidney in barre of Greenes a&ion of debt 
= a rot, upon an obligation, viz. that the inteſtate ſtood 
bound in a Ratute ſtaple to1.S, and Greenes reply 

thereunto, that there were Indentures of defea. 

{ance, no covenant whereof was broken, and the 

reſolution of the Judges that the ſaid matter in 

the replication was good to avoid the defendants 

lea. All this, I Gay, and the reſolution of the 

FOR udges ot the Common Pleas in that caſe, and in 
P.32-Eliz. the caſe berweene Pemberton and Barram, as alſo 
6g woof m inihe Kings Bench by Popham and the relt of the 
s Judges, that executors muſt ſatisfie judgements 
before ſtatutes, and ſtatutes before obligations, 

had been idle,and {avouring of grofle ignorance, 

» if no execution at all could be had againſt the ex- 

$:e Co.lib.5. ccutors of him bound in a ſtatute, ind then ſhould 
91. executis Green haye demurred upon the plex of Harriſon, 
_ _ - and needed not to have pleaded that other matter, 
on 2 = but none of the Judges or Serjeants ever conceited 
Semaines any ſuch matter : that which there was replyed, 
caſe, Viz. that.the Ratute was not forfeited, is hereto 
eo. lib.c.t, bc remembred, as good matter both againſt ſta- 
»8.80iffa- tures and recognizances, and that whether the re- 
tisfied, cognizance have a defeaſance or a condition not 
though not broken, ſo that the recognizance is not forfeited. 
diſcharged: 1,1 none .of theſe caſes is the executor hindred 
from payment of debts by ſpecialty, nor can he be 

juſtified or excuſed if by colour thereof he refuſe 

ſo to doe 3 and indeed elſe might creditors be 
exceedingly defrauded by recognizances for the 


peace 
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peace and of good behaviour, &c- and fo by ſta- 
tutes for performing covenants _— the ett 
joying of lands, if theſe ſhould keepe off the pay- 
ment of debts, and yet themſelyes perhaps never 
be forfeited, nor the ſummes become payable, 


Of Debts by ſpecialtie, 


Ne: come wee to Debts due by ſpecialtie, 
viz. Bond or Bill (of which nature the 
greateſt number of debts are) let.us then ſee what 
courſe the Executor muſt or may hold for ſatiſ- 
faQion of theſe, admitting that the teſtator ſtood 
not indebted by any record, or that no forfeiture 
is of any ſuch debt, or that there be goods in the 
executors hands above the araount of ſuch debts 
by record. This I ſay dato, then according to the 
rule Proximus quiſque ſibi,zthe executor may firkt (a- 
tisfie himſelfe of ſuch debts, as the teſtator by 
pre owed him: for ſuch debts are not relea- 
ed by the creditors taking upon him to be execu= 
tor to the debtor ; hank on the other ſide if the 
creditor make his debtor executor,this is a releaſe 
of the debt. Although it be given out or common- 
Pl ſpoken in the generall, that an executor ma 
rſt pay himſelfe, yet is it to be underſtood with 
this caution or condition, vi7, That the debt to 
him be of equall height or dignity with the debts 
to,others according to the 7 Inequali jure mel;- 
or eft conditio poſſudentis, for if his teſtaror were in- 


debted to other men by any ſtatute, judgemaent,or ' 


recognizance, and to him*whom he maketh exc- 
cutor —_ bond, or other ſpecialty, then may 
he not firſt pay himſelfe,that is,by paying of him- 


ſelfe leave them unpaid whoſe debts are of an 


higher nature ; bur if there be ſufficicat for (ati(- 
| faRtion 
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faQtion both vo them znd fimſclfe, then @ it nor 
mazeriall which be firſt paid. Now rouching the 
debts-to other men, the executor hath power to 
eve preferment in payment to whom he will; ſo 
that if the teſtator left bur an hundred 
ing indebted to A an 100. pounds, and to Ban 
100. pounds by {everall obligmioas, the execntor 
29-H.4, hath powerto pay Bhis whole debt, and to leave 
Dy.32. A altogether unpaid anypar of his debt, ſo as be 
DoQ, & have not commented any ſuit before payment to 
SHC4.10- P» B, But yet herein this difference is tobee taken 
"= and obſerved by execmors,that if the time of pai- 
ment upon tie bond of B were not come ut the 
rime CET death, then may hot the exe- 
cutors the money to B become payable 
him and feave A unpaid whoſe mansx_moo 
{ntly due. Yet if A forbexre to demand or (ut 
for his debt till the debt of B become alfo pay- 
able, then is it at the will of the executor to Pa 
whether of them he will, (o as the other may ofe 
his whole debt,if che goods will not ſuffice to pay 
both, What if A have only by word demanded his 
debt, and not by ſuit before the debt to B become 


Do,& St. payable,whether doth that hinder thac the execu- 


Ea — wy not =_ _— the —_— "Y alſo 
e, pay hitn eave A unpaid. And here- 
Bend this. _ $. 2 anſweteth negatively, making this 
3 udgement yerball demand to be idle and of no value: yea, 
Poft ws. -2 he addeth that if A have commenced ſuit befare 
A whe may be debt to Become payable, yet if the executor 
2dita- can delay the fait till the debr of B become pay- 
plea 
| rp other able, fo that A can get no judgetnient before that 
virs after mv B hath conmenced {uit-upon his 
on 


—_— hen tnay the executor confeſſt his ation, 


$.269, nd ſopay his lewing A unpaid. But of this 
A ene dede Geet Tin 4 of King 
W, 


mm 
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Ew. 4. ſome admittance, that if A having a Tal- 

ly, Patent,or other Warrant from the King for re- 

ceipt of money, of or from a cuſtomer or receiver 

where others had like warrants before him, buz 

A maketh the firſt demand, now muſt the officer 

firſt pay him, or elſe himſeife ſhall become debtor 

to him, if hee firſt pay others, whoſe demands 

were after made,though they had warrants before 

A. Likewiſe there is, as to me ic ſeemes, ſome ad- 

mittance in the ſame booke,that the very demand 

made by a creditor of his debt from an execuror, 

who hath then allets in his hands doth intitle the 

creditor, to recover damages againſt the executor 

out of his owne goods ; which if it (o bee, then 

doth even that yerball demand lay ſome tye or 

obligation upon the executor for payment- But 

hereabout, I lay downe nothing peremptorily, 

We partly may diſcerne by the premiſles how the 

executor is to guide himdclfe in caſe,where there 

be divers debts by ſpecialty all due, and payable 

at the teſtators death : before any ſuit commenſed 

for any of them, for in that caſe cleerely the firit 

verball demand gives not any precedence, all be- 

ing due, and © ing in equall degree 3 And 

this is implyed in many books, making the com- 

mencement of the ſuit only thae which intitles to 41-E-3-Firz. 

priority of payment, or at leaſt reſtraines the ele- £x.68.6-& 7, 

Qion of the executor. Yet admit that one creditor vide yo bos 

firſt doth begin ſair, if others alſo after ſur before xetw.y,. © 

he be paid, or have judgement ; now canaot the 

executor pay him firſt, who &R commented ſuit, 

but he who beſt hath jadgement muſt firſt be (a 5-Hen. 7.29, 

tisfied. And the executor may herein yecld helpe 59 Walm- 

to ane before the other, wig. by elſongnes, em- -*7 p11 

plances or dilatory plezs to the ane, and by quick tcror.al. 

confelltan of the others ation; for hee S - ———- 
ound Inne- 


— - — — —_——— —_— 


160 The Office of 
Co.li. Intr. bound againſt his will to ſtand out in ſuitand ex-' 
—_— 4, pend coſts where the debt is cleere, nor is this co 
contelion 2 Vine but 1:,yfull Giſcretion,which conſcience wil 
pleaded a- alſo approve ſome good conſideration inducing, 


gainſt ano- Nay after ſuit commenſed,yer untill the executor 


ther, andad- | .\« notice thereof, he ma her credi 
pay any other credi- 
7 tor, and then p] ead that he hath fally adminiſtred 


I49- before notice. Nor is the Sheriffes returne of ſum-. 

_— S.P- mons or diſtres ſufficient cauſe of notice, for the 

_""_ fummons might perhaps be upon his land : but if 
it were to his perſon, it is notice ſufficient, and 
then to ſave him(ſclfe, he muſt fay that he was not 
ſummoned till ſuch a day before which hee had 
fully adminiſtred ; yet doubtlefle the executor 
may be arreſted at the creditors (uit in ſome ſort, 
which yet ſhall bee no ſufficient notice of this 
debt. As for the purpoſe, if he be ſued by Latirar 
out of the Kings bench, this ſuppoling a treſpaſſe 
gives no notice of a debt, ſo alſo of a Subpeng our 
of the Exchequer z but the originall returnable in 
the Common-plees expreſſeth the debt, and fo in 


ſome fort doe the proces thereupon. And there- 


$0 alſo was fore it ſeemes by ſome books, that if it be laid in 


it Cid Tr. 


29, Eliz. the ſame County, where the executor dwels, hee 


muſt take notice of it at his owae perill. But this 
I take not to be Law, nor is there any great opi- 
nion that way : and although to make it more 
cleere, the executor in King Henry the fourth his 
time, eſtranging himſelfe from notice of the ſuit 
before payment to others, did altedge that the 
ation was laid in a forren County z that is no 
- great proofe that if his abode had beene in the 

' County, where the ation was brought, he mult 
have taken notice; but thns it was clecrer, anda 
little ſurpluſage hurts not- New betweene a debt 
by obligation, anda debt for rent or damages up- 
on 


may, + 3 
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on 2 Covenant broken, I conceive no difference 
nor any priority or precedencie, but it is at the 


executors diſcretion to pay firſt which he will, as - 


ifall were by bond. So alſo of rents behind and 
unpaid as I conceive, but touching them princi- 
pally intending rents upon leaſes for yeares divers 
conliderations are to. be had, 'and ſome diſtin&i- 
ons to be made, as firſt, betweene rent behind at 
the time of the teſtators death, of which that be- 
fore (aid is to bee underſtood, and that which 
groweth behind after next betweene ſuit for the 
rent by ation of debt, and by diſtres and avowry. 
As to the firſt difference, if the rent grew due 
fince the teſtators death, then is it not accounted 


in Law the teſtators debt, for onely ſo much is in. 


Law accounted aflers to the executor as the pro- 
fits of the leaſe amounted to over and above the 
rent, ſo as for that rent ſo behind the executor 
himſelfe ſtands debtor, as hath been reſolved,and 
therefore he is ſuable in the Deber, and Dezinet, 
whereas for rent behind in the teſtators life, afid 
all other the debts of his teſtator he muſt be (ued 
in the Detinet onely. Hence it muſt follow as it 
ſeemes,that an executor ſued for debt upon bond, 
or bill,cannot(cxceprt in ſome ſpeciall caſes)plead 
a payment or recovery of rent growen due fince 
his teftators death ; though of rent behind at the 
time of his death it bee . cc ſc. And yet here 
againe another difference or diſtintion is ta be 
taken, vi7. where the profits of the leaſe exceed 
the rent, and whire the rent is greater than the 
yearely value. of the profits, for even there as clſe- 
won is ſhewed, the executor ifthe have aſſets, ” 
tyed to the holding of the leaſe, and p t 
therent, and SD doth-{o- —_— of 'that 
rent as exceeds the yearely profit, :tand in equall. 
L degree, 
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degree, the teſtators debt with other debrs by ſpe- 
cialty ; and yet againe to re-confider this point, 
' what if the debts of the teſtator by ſpecialty pay- 
able preſently at his death, or before the time that 
any rent can grow due upon this Leaſe, ſhall a- 
mount to the full yglue of the teſtators goods ; 
may not then the executor though he doe not pay 
thoſe debts before the rent day ( for that would 
make the caſe cleare) waive the terme ; for if he 
may, then happily if hee doe not ſo , but ſhall by 
payment of any of this rent want goods to pay a+ 
ny part of the debts by ſpecialty, it may lye upon 
himſelfe, and his owne goods, as hapning by his 
owne default. But on the one (ide it may be ſaid 
that he could not waive it ſo long as he had aſſets, 
becauſe therby he ſtood equally [+able to pay that 
debt being once due, as the other debts by ſpeci- 
alty. On the other fide it may be ſaid,that though 
the debts for rent,and upon bond, ſhall be admit. 
ted to be in nature equall, yet the cafe being put 
of rent not due at the time of tke teſtators death, 
it was not then a debt nor duty, whereas a Bond 
makes a preſent debt, and duty, though not pre- 
ſently payable, the day of payment being not yet 
come, ſo as this latter is dilcharged by a releaſe of 
debts, or duties, and fo is not the former. Soto 
leave that point unreſolved, let us next ſee whe- 
ther in ſome caſe, though the rent exceed not the 
yearely value of the land, yet even that payable af- 
ter the death of the teſtator may not ſtand in moſt 
part, if not wholly,upon the teſtators ſcore as his 
debt, as well as if it had beene payable before his 
death. Poſito rhen that the whole or halfe yeares 
rent is payable at the Annunciation of our Lady, 
and that the teſtator dieth two or three dayes or 
ſome like ſhort time before that feaſt, now = 
cainly 


£ 


y 
j 
e 
y 
1 
$ 
t 


—_ 0 5 ”" WW WW oO 5 WW 0 WW Th T7 vv mL IV 


4n FE xecutor. 


| tainly ſhould the Law be unreaſonable if it ſhould 


lay this debt upon the executors ſhoulders in re- 
ſpe& of thoſe on winter-dayes profits which hee 
tooke, But ſurely ſince the taking of the profits 
induceth the Law to lay the rent upon the Execu- 
tor as his owne debt ; therefore as where the exe- 
cutar had the profits for the whole yeare or halfe 
yeare,except ſome few dayes incurred in the tefta- 
tors life-time : thoſe few dayes will bee unregar- 
ded according to the rule,De minim non curat lex, 
and the whole rent ſhall [ye upon the executor as 
his owne debt. So on the contrary part, where the 
whole yeare or halfe years profit except ſome few 
dayes incurred after the teſtators death, the rent 
becomming payable ſo inſtantly after the teſta- 
tors death,muſt in reaſon lye wholly upon the te- 
ſtators eſtate, as to mee it ſeemes. Whar if to this 
I adde that the teſtators cattell wherewith the 
ground was ſtocked doe depaſture, and deyoure 
the profits all the time after the teſtators death, 
till the day of payment of the rents ? Nay, if the 
rent were payable at Mich. and the Annunc. and 
the teſtator dieth a few dayes after Mich. the rent 
being of or neere the yalue of the land, it will 
ys, be hard that the executor ſhall for this Win- 
ter profit pay the rent out of his owne purſe, eſpe- 
cially if the whole yeares rent bee payable at that 
one day, as in ſome caſes it is; or if the whole 
yeares profits were taken in the Summer, as in 
caſe of a leaſe of tithes, it is ſo alſo of medow 
p—_ uſually drowned in the Winter. So if the 
eaſe be then to end, not having a Summer halfe 
yeare to ſucceed, and make amends for the Win- 
ter: or if the Winter halfe yeare be the latter half, 
the leaſe beginning at Lady day, ſo that there is 
but a Summer for each Winter following,and not 
; L 2 any 
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any for the Winter paſled. Of like conſideration 
with theſe is the caſe of aleaſe of woods for a 
rent, which being tellable but once in cight or 
nine yeares ; now if the Leſſee, having made the 
laſt ſale and felling before his death, the Law 
ſhould caſt the rent upon the executors own eſtate 
for the time future, it ſhould lay lofle upon him, 
which is againſt reaſon, and contrary to the na» 
ture, and diſpoſition of the Law even in this par» 
ticular, As appeares by this, that ſhee enables an 
executor to pay himſelfe before any debt of equall 
nature, ſo as thee, more tenders an executors in- 
dempnity, than any other creditors ; therefore I 
think that with, and upon the differences above 
fhewed, even rent growen due after the teſtators 
death, may in ſome caſes bee the teſtators debt, 
payable equally with debts by bond. But here I 
conceive that if the executor were in ſuch caſe of 
deftirution of aſſets, as might juſtifie his waivi 
of a leaſe over-rented, he then may waive the 
rermes refidue , becaule for the future the profirs 
will come ſhort of anſwering the rent, though at 
the firſt, and ſo inthe totall, the profits did ex+ 
ceed the rent. And if for want of waiving, where 
he might, this rent fall upon him, the payment 
thereof would bee no excuſe againſt another cre- 
ditor, nor as to him be a good adminiſtration, for 
Tenorantia juris non excuſat. This is pertinent to 
our preſent confideration, which debt may with 
ſafety be paid, leaving another unpaid ; and the 
hazard of, 6-2, om tay, 

hath been a principall motive to my writing theſe 
Diſcourſes in Engliſh. Hitherto wee have onely 
conſidered, as I th:nke, of rents, as they be reco- 
verable by a&ion of debt, Now let us fee if there 
may not bee ſomewhat different conſiderations 
touching 


y ignorance of the Law 
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touching diſtraining for rent, and ſo comming to 
recover it by ayowry, Put wee then the caſe thars 
an executor hath fully adminiſtred in payment of 
debts by bond, and after the leflor or reverſioner 
commeth and diſtraineth for arrerages of rent due 
in the teſtators life ; can the executor in barre of 
the ayowry plead fully adminiſtred, as hee might 
have done, if an ation of debt had been brought 
for theſe arrerages ? doub:lefſe I thinke no, no- 
thing ſhall hinder the levying of the rent upon the 
land,ſo long as it is enjoyed under the title of the 
leaſe, except the her come to the King, upon 
whoſe poſſeſſion no diſtrefle can be taken: I think 
therefore that the execucor, who paid out of his 
owne purſe to the yalue of this leaſe (for (o I in- 
tend the caſe, and elſe could he not have fully ad- 
miniſtred, as in the caſe was put) he ſhould, I lay, 
have abated in the price and valuation of the leafs? 
as well the arrerages of rent, as the rent futurely 
_ , both being equally leviable _=_ the 
d, and if hee ſo have done, hee is no loſer by 
payment of this arrerage : bur if cruſting to the 
wer of an executor, and to the plea offally ad- 
miniſtred he did not ſo, but disburſed in reſpe& 
of the leaſe to the full yalue without ſuch abate- 
ment, he muſt beare the lofſe of his owne _ 
rance. Hee might alſo another way have helped 
himſelfe,viz. by payment of that arrerage,leaving 
other debts by (pecialty unpaid. And what if ſuis 
were preſently commenſed upon the teſtators 
death, before he could make payment of the rent 
behind, whether might the executor then plead 
this debt for rent, as hee might a debt by judge- 
ment or ſtatute, and ſurely me thinkes it probable 
that he might, becauſe it is a debt from which he 


cannot bee freed by payment of the other debts 
L 3 ſued 
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ſued for by ſpecialty. Tf the reverſioner would 
*alſo commence ſuit: before judgement had for 
the creditor by ſpecialty, then might the execu- 
cutor helpe himſclfe Dy —_— his ation 
firſt ; but this —_ the reyerfioner would 
not "conceive ſafe for him, fince that way the 0- 
thers might get judgement before him, and (o ; 
he might loſe both his ſuite and his debt, where- 
as holding himſelfe to the courſe of diſtres, the 
leaſe continuing, he hath land at the ſtake, ' for 
his debr. Whar if he diſtraine and avow ? may 
net now the executor pay him, or at leaſt con- 
feſſe his ation or avowry, fo as hee firſt having 
judgement, may firſt bee ſatisfied, Surely after |, 
ſuit commenled, I ſee not how the creditors by 
bond can ſo be prevented, at leaſt without judge- 
ment had for the rent ; yea, though ſuch a judge” 
ment be had, yet becauſe the judgement in that ' } 
caſe is not that he ſhall recover Ge ſumme due 
for rent, but only that he ſhall have a returnc to 
the pound of the cattell diſtrained for the rent, it 
is queſtionable whether the payment thereupon 
of the rent ſhall prevent the judgements after had 
in the ſuits upon bonds. But I thinke it ſlall,be- 
. cauſe although it bee not an exprefle recovery of 
the rent, yet is itſuch a judgement compulſary 
for the ſame, as makes the payment inevitable 
and of neceſſity. And where before we have made 
the queſtion only betweene the ſaid rent-debt, 
and the:debr by obligation : let us now . the 
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cale betweene the rent-debt and the debt by fta- 
tute or judgement. If then the leffor after death 
of the leſſee diſtraine for the rent behind part of 
the teſtators cattell, and after there come a writ 
of cxecution upon a judgement or ſtatute ofthe 


teſtators ; whether ſkall theſe beaſts in the pond | 
or 
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ald | for rent be delivered in execution or not, admit- 

ting that without them there be not goods ſufh- 

cient for ſatisfaRtion of the judgement or ſtature. 

And ſurely I thinke they cannot bee delivered in gg, n 
itd execution-: Firſt, for that they are in the cuſto- gro-Pledges 
*s dy of the Law, as in String-fellowes caſe, though 31.Atrain- 
(lo | there the Kings prerogative overtopped that der otthe 


poynt 3 yea, ſo I thinke, though they bee reple- MM 


he vied, for that they are to bee returned to the nor take 
'B pound, if judgement pafle for the ayowant, to away the 
ay which purpoſe ſecuritie is given, fo as they are —_— 
% but in the caſe of a priſoner bailed, who ſtill is in _ 
4 ſome ſort in cuſtodie. Secondly,for that this rent 

L incident to, and deſcendible with the reverſion, 

yy | breeds a debt of a reall nature, and fo of more 


dignity and worth than debts perſonall. Third- 


ſhall not the leffor loſe his rent, for that hee may 


at any time after diſtraine apy gaods or cartell 
L 4 found 


© 

Al ly, for that the land let (as ina fort debtor)ſtands 
x '\ chargeable with this diſtres from the very time 
- of making the leaſe, as either by a contra reall 
ou of quidpro quo, or rather by an operation of law or 
» legall conſtitution, or ancient cuſtome of the 
a Realme, without any contra of perſons. Laſt- 
4 ly, for that the leſſor doth nor diftraine the cat- 
” tell therefore, or in that reſpe& for that they are 
f or were the goods of the teſtator,but for that hee 
y found them leyant and couchant -_ the land, 
4 which muſt afford his rent, or a diftreſle for it if 
. behind, (o as if they had beene 2ny under tenant's 
| or ſtrangers Cattell, they might have beene di- 
: | ſtrained. Some may perhaps obje& this reaſon 
. why theſe impounded catell ſhould be del:vered in 
, execution, vi7. for that where otherw1[c the cre- 
c ditor by farur or judgement ſhould loſe all or 
part of his debr, yet by this relecfe done to him 
| 
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found upon the ground art any time during the 
continuance of the leaſe. But here befides the 
point of delay and ſtay forthis rent, which to 
many is the ſole meanes of maintaming their 
houſeholds and families ; this further is confide- 
rable, that perhaps the leaſe may be neere expi- 
ring, perhaps fo highly racked and rented, even 
to or above the value, as that the executor having 
his teſtators Rock taken from it and him by exe- 
cution will not ſtock it any more, & fo the land 
lying freſh, if the leffor ſhall Joſe the benefit of 
his Aa diftres, he ſhall be perhaps without re- 
medy for his arrerages of rent. And if the cafe 
were of a diſtres for rent behind after the teſta- 
tors death, I conceive though not ſo ſtrongly, 
for moſt of the reaſons aboveſaid, that the law 
would beall one as in the other caſe ; for though 
in this caſe reſpe& thill not bee had to the execu- 
tors lofle upon whoſe goods the law cafts this 
debt, though not the other, yet here the point of 
lofle muſt fall either upon the leflor loſing his 
diftrefſe, or upon the other creditor by ſpecialty 
or record loſing wholly or in part his debt, And 
in reſpe& of this locall tye upon this land for 
payment of the rent whereto even the fealty of 
the lefſee and tenure of the land bindeth him, and 
itI think no at that the leſſee can doe by entring 
into bonds or ſtatutes, or having judgements 
againſt him can hinder the leflor or reverſionev 
from taking his remedy upon this leaſed land for 
the rent therefore due, but rather any other cre- 
ditor ſhall be a loſer in his debt. Doubtlefle if in 
barre to the avowry for this rent due either before 
or {ince the teſtators death, the executor will 
plead that the teſtator was indebred a thouſand 
pounds, by ftatute, recognizance, or judgement, 
whic 
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he which is more then all his goods amounted un- 

he to, it will bc no,good plea, but may be demurred _ 

to upon. What if hee plead ſo much debt of record —_ 
Tis to the Crowne 2 ſurely I doubt whether this plea _ 
_ will be allowed in any other Court then the Ex- 

= chequer 3 yer if theſe arrerages of rent ſhall bee 

N | levied upon the land, fo as either the executor 

g muſt pay it or loſe the cattell diſtrained by a re- 

IM rurne irrepleyiſable, and then ſhall not have ſuf- 


d ficient to fatisfie the debt to the Crowne, I ſee 
Ff not how hee ſhall well eſcape, when purſued in. 
2 the Exchequer to make up this Crowne debt out 
e of his owne purſe, which is hard. For this wee 
- may pitch upon as a Maxime and principle, thar 


an executor where no default is in him, ſhall not 
be bound to pay more for his teſtator then his 
goods amount unto. Againe,it isa rule,that where 
nothing is to he had, viz. juſtly to be had, the 
King > his right : and = _ tells us 
that the Kings Prerogative muſt not doe w | 
Poteftas ejus juris eft, non injurie : nampenfce is $0 Bratton, 
Jjurie non eft Dei, ſed diaboli, On the other (ide it 
may be (aid, :that if land leaſed come to the King 
by grant, pom—_ or otherwiſe, the rent reſer- 
ved cannot bee diſtrained for, and therefore it is 
not very unreaſonable nor incongruent that the 
Kings intereſt fer his debt ſhould make the 
diftres of a ſubje& to ſtand by and give place. 
This therefore among other of the premiſles doe 
I leave aSagquere : nor is italtogether unprofita- 
| ble either for an executor or creditor to know 
what wayes and panages, what caſes and contin- 
gents be doubtfull and hazardous, And if in theſe 
unbeaten paths where our bookes and relations 
have held me forth no li ht, expreſſe, or partic'l- 
lar, I have erred in mileelolring, or _ to 
| reſolve, 
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| Notreſols reſolye, I hope Ifhall without difficulty obtaine 


VINg» don. 

Now let us conſider of aſſumptions or promi- 
ſes made by the teſtator upon good conſideration, 
the performance whereof or making recompence 
and ſatisfa&ion for not performing, doth lye 
on an executor as before is ſhewed. Thele there- 
fore are to come behinde and give place unto all 
the former,'ſo as an executor this way or for theſe 
ſued may plead debts by ſpecialty, rent, 8c. a- 
mounting to the whole goods. And yet theſe 

; debts by contra or aflumption expreſſe are to be 
Colib.s. fo. ſatisfied before legacies be to bee had, Firſt, be- 
83. b.Doct. ? 

& $ta.tib.2 uſe by the common law of the land thoſe are 
cap.10. & 1x recoverable, and ſo are not legacies : next becauſe 
as our bookes ſpeake, irCconcernes the ſoule of 

the teſtator to have es aliznum, all duties & debts 

to other men ſatisfied before the debtors yolunta- 

ry gifts or bequelts. Alſo theſe debts by aſlump- 

ton or ſimple contzat, are to bee ſarished before 

the reaſonable part of the wife or children, ts 

which by cuſtome in ſome Counties they are in- 

titled, ſee 21. EJ. 4. 21. & 2-Ed.4.13. & 2.Hen.6, 

16, And note that in ſuch an ation upon the caſe 

It 1s not of necellity to lay or (et forth in the 
Co.1.9.fo; declaration that the defendant hath affets to pay 
90*b. Pin- all debts by ſpecialty, and this alſo ; bur if there 
"Ig want, the defendant muſt alledge that in his ex- 
B Keeat 4, cuſe, for elſe it ſhall be preſumed that hee hath al- 
ſets. So alſo in an a&ion upon the caſe grounded 
upon the executors owne aſſumption to pay his 
teſtators debt, and yet as the L. Cooke conceives, 
and upon good nk as to me it ſeemes, if the 
executors {o promiſing had not aſſets ſufficient in 
his hands topay this debt promiſed, hee pleading 


non aſſumpſu may give that in evidence, for 
the 
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the conſideration faileth, as alſo if th:re were no 


ſuch debt due, fince the plaintife could not have 
recovered if he had ſued, and (o his forbearance to 
ſue was no valuable conſideration. 


Crae. XIIL. 
Of Devaſtation or Waſting, 
Hat which S. Paul of diſpenſers SE 


who are as it were the executors of the laſt 


will and teſtament of our Saviour Chriſt doth 


ſay or enjoyne, vi7. that they muſt bee found 
faichfull 3 The ſame is required of theſe leſle oc 
inferiour diſpenſers, the executors of mens Wils, 
and hereof thty are to bee regardfull, not only in 
reſpeCt of eſcaping damage to their owne eſtates, 
but more eſpecially in reſpe& of an, oath which 
divers of our bookes mention to be taken by exc- 
cutors. And in one of the bookes of relations 
of caſes in the twenticth yeare of Hen. 7. his time, 
there is an expreſſion of three things whereto the 
office of an executor tyeth him. 1 To doe truly, 
and thereto are they (worne, faith this booke. 
2.' Tobe diligent, wiz. with fedulity to attend 
the diſcharge of the truſt. 3. To doe lawfully; 
nor well can this latter bee without knowledge 
what is lawfull or required by the law. Now 


' what is formerly (aid of the right method and 


order of paiment of debts, diſcovereth in much 
part how and by what wayes an executor may 
waſte and miſpend his teſtators goods,2nd conſc- 
quently incurre a ceyaſtation, and ſo make his 
owne goods liable, but of that more fully and 

particularly 
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particularly by it ſelfe, and herein we will conſi- 
der of theſe parts, 

1. What ſhall be ſaid to bee a waſting or deya- 
ſing, and how many wayes that may be done. 
2. Who ſhall by this a& be charged to yeeld re- 
coimNpence. 
3. Whoſhalltake the benefit or advantage of it. 
4- How farre or in what meaſure the - 
ſhall be raken. 
5. What way or by what meanes it ſhall be had. 
As to the firſt, this waſting is done divers 
wayes- 1+ by the executor his plaine, palpable, 
and dire& giving, ſelling, ſpending, or con- 
fuming the teſtators goods after his owne Will 
leaving debts unpaid. 2. By paying what is not 
ro be paid, which yet is to be underſtood where 
there are debts payable and unpaid, 3. By the 
way formerly diſcourſed of, viz.the fiot obſerving 
the right method and order of payment. 4. By 
allenting to 4 legatees having a thing bequeathed, 
debts being unpaid. 5. By ſelling goods of the 
teftarors at an under-yalue, for bee the appraiſe- 
ment what it will, and let him ſell for what hee 
will, hce mult ſtand charged to the beſt and ut- 
molt yalue towards the creditors. Yet if upon a 
judgement againſt the teftator or the executor, 
the Sheriffe (ell ſome of the teſtators goods at an 
undervalue, this is no yaſtation of the executor, 
forrhis difference Hoy chiefe Baron makes, But 
fince an executor may happily prevent this a of 
the Sheriffe by prying the due ſumme upon (ale of 
the teſtators goods ar the beſt yaluc or otherwiſe, 
he is tobe blamed to leave it to the conſcience 
of the Sherifte or Underſheriffe rather. 6. And 
laſtly this may be done to the executors ſmart by 
undue, viz, not legall diſcharging of any debt 
or 
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or duty pertaining to the teſtator, and that divers 
wayes requiring heedfulnefſe. As if an executor 
upon a bond of two hundred pounds forfeited for 
payment of a hundred pounds accept the princi- 
pall, or perhaps alſo ſome ule, coſts, or damage, 
and give azeleaſe or acquitall of the whole fortei- 
ted bond,or of all a&ions,or upon record acknow- 
ledge fatifaftion upon judgement had. This is a 13'E-3- 
waſting of ſo much as the penall ſumme is more = 91 
then is received, & fo farre his owne goods ſtand ,_. mc 
liable to creditors not fatisfied ; and ſo doubtleſle oterfide, if 
is it if hee doe but give up the bond haying no ancxecue. 
t upon it, _ he neither make re- by paymeac 

nor acknowledge ſatisfa&ion. But his ver- *2 23% 
ball agreement to require or ſue for no more, or pany 
his giving anote, of receipt for ſo much as hee bond ef 200 
hath received, or delivering of the bond into a Poandsyir 
friends hands, or :nto a Court of equity in way _ _—_ 
of ſecurity to the debtor that he ſhall not bee ſued jure of 1x6, 
for more, is no devaſtation, ſince {ti]l the reſt in pounds, 27. 
law remaines due and ſuable. So this ſets no H-#Gp. 
more upon the executors {core then hee ueceived. Fz-ioft- 
But let him take heed of releaſing except he bee 
ſure there bee no other debrs demandable. Nor . 
only is there dangerin releafing of debts, but of 
treſpaſkes or other cauſes of ation alſo. As if one 
take away goods from the teftator or from his 
executor ; If the executor make him a releaſe, 
this is a devaſtation, and makes his owne goods 
lyable to the whole yalue of the goods releaſed, 
as appeares by Ruſſcls caſe, where the releaſe of an 
Infant executor to one who had taken and com- 
mitted to his uſe Jewels and goods of the teſtaror 
being pleaded, the releaſe was therefore held void 
in reſpe& of nonage, for that if it ſhould have 
Rood good, it had amounted to a Devaſiauit, and 

made 
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made the executors owne goods Iyable, which 
his infancy conſidered had beene hard. Another 
way of diſcharging, dangerous to executors, is 
ſubmitting matters of debt or duty, or touching 
goods taken away to arbitrement. For if by the 

award of the arbitrators the debtors or wro 
docrs be diſcharged or _—_— without making 
full recompence, the reſt of the yalue will as to 
other creditors (it upon the exccuters skirts, be- 
cauſe it was their voluntary a& thus to ſubmit it 
to. aibitrators. Thus may executors fall under 
prejudice, not only by wilfull waſting or un- 
faithfull miſcarriage, wherein they are not to be 
pittied, but Hr incogitancy and unskilful- 
neſſe alſo. Nay, I may fay truly that it is very 
hard for executors in ſome caſes to walks ſafely : 
For belides that to find out all- judgements. and 
recognizances by or againſt their teſtators, is of 
ſome difficulty more then for ſtatutes, whereof 
by ſearch in an Office deſcry may be had ; yet 
with this difference, that ſtatutes marchant, and 
ſtatutes ſtaple may be and ſtand effeRuall againſt 
executors, though not inrolled, albeit againſt 
purchaſers of the eonuſors land they be not of 
force, if negle& be of inrolement within three 
moneths. But where ſtatutes or recognizances 
lye for performance of covenants upon ſale or 
leaſe of lands,marriage,agreements or otherwiſe; 
how hard is it for executors to know whether any 
covenant be broken or not 3; how hard to be ſure 
they finde our all bonds, bills, covenants, and ar- 
ticles in writing made and kept by others, where- 
by any money is duc and payable before debts by 
contra or legacies : as alſo all promiſes or debts 
by contra% payable before legacies : For the 
-Jaw hath preſcribed no time for their claime and 
demand 
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demand, and whether ſome ſuch thing or meane 
of publication were not fit tobe enadted, let the 
judicious conſider, To attaine to this knowledge 
of the reſtators debts, I remember that it is by the 
Lord Brooke reported, that in King Henry the 8th 
his time, Sir Edmund Knightly being executor to 
Sir William Spencer, made Proclamation in cer- 
taine Market Townes that the creditors ſhould 
come by a certaine day and claime and prove their 
debts, but he for this was committed to the Fleet 
and fined, For that none may make proclamation 
faith the booke, without yarrant or authority 
from the King, except Majors and ſuch l:ke Go- 
yernours of Townes, who by priviledge or cu- 
ſtome may (o doe.Burt the dangers are only where 
there isnot ſufficient of the teſtarors goods and 
chattels to ſatisfie both debts and legacies. For 
where there is fo, the executor is not in any 
ſuch hazard as aforeſaid. This deſcry of danger 
may breed caution, and Qui timent cauent & 
wvitant, 

As to the ſecond we ſhall have in conſideration 
two forts of-perſons, widelicet, 1. His executors, 
there being many times divers executors, and 
the waſte or dealaaten done but by one. Next 
his owne heres, executors, and adminiſtrators, 
videlicet, whether he dying, this a& ſhall fix up- 
on them, like charge and burthen for ſatisfaRion, 
8 _ himſelfe ſhould have lyen in cafe he had 
ived, 

Touching his companions though all together 
make but one Executor, yet the misdoing of one 
_ not charge the reſt, nor make their goods 
iable to recompence : as both appeares by the | ; : 
Booke of uaics, and was alſo held in the time —_ 


of Henry the ſeventh, Anno 1 2. of his raigne. Yea, Kelw.rep. 
of fol.2 3- 
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$0-11-8.6-38 Of the fame opinion were the judges twice in the 
a-4- ELDy. late Queenes time, wit, firſt in a caſe betweene 
210.2,the }/altey and Sutton, in the common place, and 
/ writ ſoiſued q, ly after in the Kings Bench ina caſe between 
againſt the 
waſter only Farkeford and Metſord 3 though theſe two caſes be 
P.4H.$-rot, not reported in Print, And ſurely this ſtands 
0Z» with rules of reaſon or juſtice, that each ſhould 
Paſ6 _ beare his owne burthen : If it were otherwiſe, 
© © many would decline, and abandon executorſhi 
as very dangerous tothe moſt honeſt, and fai 
full, in caſe they were ſubje& to wracking by the 
miſcariage of their Colleagues. 

As for the Executors, or Adminiſtrators, of 
the waſting Executor dying before he have borne 
the burthen of his miſ-doing;3I have found contra- 

opinions even in the late Queenes time. For 

Giſt in the Exchequer it was conceaved to be asa 

treſpas dying with the perſon, as comming with 

Mich.31- in ou nn Attio perſonalis meritur cum perſona. But 
- 32 _ in the ſaid caſe of Walter and Sutton, the court of 
7-341 common plees was of contrary opinion, wit. that 
this was not eſcaped by the death of this miſdoer, 
but the law would purſue his Exectitors or ad- 
miniſtrators, and lay upon their backes the bur- 
then of recompence or ſatisfaQion ; for that the 
tcſtator or inteſtate doing this wrong had made 
himſelfe to be debrar in the firſt —— ſtead, 
and therefore they who repreſent his perſon muſt 
with his goods make amends, and ſupply; And 
this latter opinion was ſomething in time after 
the former. Alſo berweene theſe two times was 
there an opinion in the ſaid Ceurt of common 
plees _—_—_ part with this latter : For there 
Mich. 33, & 2 judgement being had againſt an Executor, and 
33-Eliz the Sherife upon the Fier! facies, recurning that 
there were no goods, of the Teftator in the Exe- 
cutors 


Tr.34-Eliz. 
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ctitors hahds, and then this Execator dying : A 
Scire ſac: upon a ſuggeſtion of devaſtation by 
the ſaid Execator deceaſed was awarded againt 
his Executor, and that upon good debate, and 
ſhew of a Preſident left, and reported by M. Ienour 
in King Henry the eight his time, And it was 
then ſaid to have beene cleare, thar if a devaſtati- 
on had beene returned in the life time of the ſaid 
Waftfull Executor, his Executor then ſhould have 
beene charged. All the doubt was ior thar heere 
that was not done in his life time, yer at laſt af- 
firmatively (as aboye is ſliewed ) the reſolutiori 
Was. 

Touching the third point, vix. to whom the 
advantage of waſting ſhall accrue,or who by rea- 
ſon thereof ſhall charge this waſting Executor, 
Put wee the Caſe that the Teſtator indeb- 
ted to A. by Statute, and to B.C, and D. by ſpe- 
cialty, not of record; as Bond, Bill, &c. and 
the Executor having no miore in aflers then only 
that hundred pound, and this all being due roD. 
hee payeth him the whole hundred pound not 
having any thing left to ſatisfie any of the reſt of 
of the Creditors : hereby wrong is done to none 
but 4. who was a Creditor by Statute, and 
therefore hee onely ſhall make this Executor to 
pay the like ſurame out of his owne goods, fince 
as to him only this is a devaſtation, or that it was 
his ele&ion, to pay of the orher Creditors 
which hee would, no ſuit being commented by 
any of them. z conſequently no wrong was done 
to B, nor C. And if no ſach debt tad beene by 
Statute but all had beene Creditors by ſpecialty, 
and A. otiely - had commienſed ſuit, and that 
knowne to the Executor, now if after hee payed 
all roD. hee ſtands only asto A. liable in his 

| M owne 
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owne goods, and not to B. nor C. But if the Exe- 
cutor had only paid a legacy or debt by contra, 
leaving nothing for ſatisfaQion of the debts by 
| ſpecialty, then had he ſtood equally liable to each 
lf upon ful- of the other Creditors, Capiat qui capere poteſt, wit. 

y 2dmini- hee who fiſt could recover, or by the voluntary 
pleaced of the Executor, could obtaine payment,muſk 
to one vel ! 

«liter,he be preferred : if the ſumme would reach no fur- 
have the ad- ther For it ſhall by this miſ-payment, or miſ- 
=p wot converſion ſtand with the Executor, as if hee had 
= i, notpayed it nor departed from it at all upon the 
"_ d therefore I doub but it is free 

up the matter, and therefore oubt not but 1 
whole fon for him to give the advantage of this his error, to 


waſted, que. hich Creditor b ſpecialty he will, ſo as he ſhall 
— " ſtand free from all the reſt, no ſurpluſage remay- 


relieve kim, ning, nor any Creditor of record being. For if 


ſelfe againſt there be any debt upon record, the Execurtor ſued 
another. þ,, a Creditor upon bond may notwithſtanding 
this his waſting plead in Barre of this ſuit 3- that 
there is ſach a record of a debt not ſatisfied, and 
that hee hath no more then that debt amounts 
unto, and fo admit ſo much till in his hands as 
he hath miſadminifired, though in kind it be not 
in his hands, but miſpent, or unduly payed ,as a- 
fareſ21d. And what is before ſhewed of the Sta- 


* tutes precedency before Bonds, in taking the ads. 


vantage againſt an Executor for deyaſting or 
waſting 3 the ſame is tobee underſtood of prece= 
dency of judgements before Statutes, and debts 
to the King before:judgements, &c. 
As Aa the fourth point, wiz. how farre 
: the Executor thus waſting {hall incurre dammage 
or make his owne gopds liable : Doubtlcfleno 
further then the value of the Teftators goods 
waſted or miſ-adminiſtred. Therefore it - one 
have adyantage thereof to the full ſumme, no 


other 
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other after ſhall, for he is no further a treſpaſſer or 
ſ wrong doer, nor is the teſtators eſtate any further, 
or deeplyer damnified. And as damages for treſ- 
palle are to bee proportioned to the value of the 
wrong done, and lofle ſuſtained : So alſo in this 
caſe the executor by his miſdoing, doth not draw 
upon himſelfe his Teftators whole debts, bur ſo 
7 much only as the goods amounted to, which he 
did miſ-adminiſter, and which ſhould have gone 
to the payment of the teſtators debr, if he had not 
ſo miſguided himſe]fe in the office of executor- 
_ default vr rm repaire or make __ 
And this proportion {eemes to me proved, e | 
caſe in King Edward thethird, Ars. out 9H Glo. $, go 
quantity is found, eſpecially of the goods admi- 
niſtred wrongfully ; though there by a wrongfull 
perſon, and in Sutons caſe, it was expreſſely held 


that each executor ſhould anſwer for ſo much as 
p he waſted. 


Now for the fifth, and laſt point, viz, how and 
in what manner reliefe ſhall bee had upon this 
int of waſting, for him to whom it ines, 
firſt, this is to be obſerved, that in caſe where the 
verdi& paſleth dire&ly. againſt the plaintife, no 
devaſtation can come in queſtion, for that no 
judgement being for the plaintife,no writ of exe- 
cution can if[ue, and therefore, if upon the iſſue 
of fully adminiſtred, it ſhall a that there 
hath been a devaſtation which cauſeth afſets to 
faile, then muſt the Jury find that the defendant 
3 hathaflets, and not find a deyaſtation, as was re+ , 26.21. 
ſolved. in the Kings Bench in the late G_ in 6. reg. 
time betweene Hankeford and Met ford, for the * 
finding a devaſtation, viz. a ſurrender of a 
e for yeares, left by the teitaror, ir was held 
void, 'and'nugatory, and was not regarded by the 
M z Court, 
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Court, which ſaid that muſt come in by the She 
rifes returne, viz, upon the Fieri fac, Thus aſſets 
being found in the executors hands, —_— is 
iven for the plaintife to recover his debt,and to 

ye it levied of theſe aſſets ; nor is this finding 
of them by a jury againſt truth, though they bee 
waſted, and ſo not to be had in kind: for the exe- 
cutor hath them in right, fince he hath not right- 
fully parted from them according to the rule, Pro 
Poſſeſſore babetur qui dolo (or injuria) defeit pyſſtdere. 
As in the caſe frſt put, this waſting cannot come 
in queſtion for want of a judgment for the plain- 
tife, ſo alſo where the judgement,it ſelfe exten- 
deth to the executors owne goods by reaſon of 
ſome falſe plea, whereof we ſhal after conſider, for 
fince that the conſequence, and effeR of a vaſta- 
tion is but to make the executors owne proper 
goods liable to the debt of the creditor, this is 
altogether needlefſe where the judgement it ſelfe 
hath laid hold on his goods. But now incaſc 
where the 'judgement extends onely to the te- 
ſtators goods in the executors hands, letus find 
the way to. releeve the creditor, in caſe the te- 
ſtators goods be waſted by miſadminiſtring or 0- 
wr for hereabout the right way hath often 


45. El, Pet« been miſled, and againe eaſily may be. In the lat- 


caters 


Co.lib. 5, fo, 
—_. -- 


caſe. 


ter end of the late Queenes time this courſe was 
taken, viz. The Sheriffe returning generally that 
the executor had no goods, a ſurmiſe was entred 
that the- executor had converted to his owne uſe 
the teftators goods, whereupon a writ was awar- 
ded to the Sheriffe to enquire thereof by jury or 

; which he did, 'and returned that it was 
found that. the executor had waſted the goodszand 
thereupon a Scire facids was awarded againſt the 
exccutor, toſhew cauſe why execution ſhould = 


ae 
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be of his owne goods, and upon two Nihils retur- 

ned, execution _ ſo RE ba mri of er- 

ror was hereupon t. An it were 

ſaid for defence of "ain that "pc uſuall 

in the Common Pleas, and more fayourable than 

the other courſe,where the Sheriffe only returneth 

the waſting, or is ſole Judge thereof,whereas hee 

it was found by an inqueſt of Jurors,and thereup- 

on a Scire facias awarded ; yet did the Court re- 

ſolve the contrary, and reverſe this execution as 

erroneous : For it was ſaid that upon the Sheriffes 

return of Null bona,viz that there were no goods 

of the teſtator to bee found, the plainriffe ould 

have a ſpeciall writ of Fieri facias, willing the So g.H,6.f,g 
Sheriffe to levie the ſumme recovered,cither of the 

goods of the teſtator, or if it could appeare that © Paſton 
the executor had waſtcd the teſtators,then to levie ,;" 

it-of his owne goods ; and this way, as was ſaid, ſurmiſe that 
the executor hath good remedy by aRion againſt A hath wa- 
the Sheriffe, if without juft cauſe he levie it of his Ned, A Fie- 
goods ; but the other way, viz. When inqueſt is wood 
thereupon taken, the remedy failes, fince neither his goods 
Sheriffe doing according to the inqueſt, can bee only, If fo, - 
puniſhed,nor the Jurors finding falſely are ſubje&t &*& 

to any attaint, it being no verdi@ upon iſſue joy- 2a. = _ 
ned, but an inqueſt of office, which excludeth 1. oo 

ſo all challenge of Jurors. And whereas that book 

metions the Sherifes ſubjeRion to aRion only in 

caſe of his miſ-feaſance or doing wrong,I coceive 

that he is likewiſe ſuable for omiſſion or; nonfea- 
ſance in this caſe,viz.for riot levying the debt up- 
on the executors own yo where proof is made 
of his waſting. And where the book mecions this 
Fieri facias to be in this manner _ the Sheriffes Co.lib. 5.32» 
returne in a $ciri facigs, doubtlefle the book there- 


ig is miſ-printed, and ſhould be a Freri facias, for 
M 3 in 
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in a Sciri facias the Sheriffe can returne nothing 
but that he hath warned the party,or thar he hath 
nothing whereby he may be warned. This then 
is the courſe there preſcribed, that firſt a generall 
Fieri facias goe out, and that thereupon the She- 
riffe returne generally that the defendant hath no 
_ of the teſtators,and that thereupon the ſaid 

peciall writ is ro iſſue ; yet in the beginning of 
2.ELD. 235, *\e late Queenes time the verdi& paſling for the 

Woedw.and Plaintiffe upon the iſſue of fully adminiſtred, the 

icheſters Sheriffe was not permitted to make ſuch a generall 
caſe, returne of no goods to bee found of the teſta- 
tors, but was inforced by th? Court upon good 
adviſement, either to leyie the debt, or to returne 

a Devafi ron ; and fo was done at laſt by the She- 

_. riftes of London much againſt their minds ; and 
thereupon went out a writ to leavie the debt of 

the executors owne goods, firſt in London, and 

after into Devonſhire, upon a Teſfatwm that the 


executor had goods there : and it was there ſaid, | 


that if no goodg'could bee there found, then the 

plaintiffe might have a Capics to take the execu- 

tors body in execution, or an Elegit for the moie- 

ty of his lands. But certainly 1 cannot find ( ex- 

with a difference) how this courſe of infor- 

2r.H.6.f, cing the Sheriffe to doe one of theſe two can be 

.. Ip Dy. Juſt 3 as neither could Juſtice Fulthoy, in the time 

” ma <A of King Henry the fixth, approve it- For a Jury of 

ib, 6.f, 47, one County may finde aflcts in another County, 
46. Aſſets in'is was reſolved in the time of King Henry t 

_— » OT eight, which-yet was underſtood of goods move- 

beyond the able, and not of lands. This then thus being,if a 

ſea, may bee Jury of Kent find affets which he in London or 

found by the-E fl2x, how can the Sheriff of Kent, where the 

Jury Wire 1Rion was laid; leavie the debt recovered by or 

Laid, out of theſe goods ; or ſmce hee —_—_ "yy 


| 
| 
| 
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ſhould he be compelled to make a falſe returne of 
a waſting, when the goods remaine unſpent and Og 
unwaſted in another County ? Why rather ſhould mayif ol = 
he not be ſuffered to returne according to truth, ſaggett, the 
that there is nothing within his County or Bay- bcing of aſ- 
liwick whereof the debr may be levied, lince eyen ft» = a for- 
his oath tieth him to make a true returne, nor is = _— 
this contrary to the verdiQ,finding aſſers general- cally done. 
ly, and this ſo returned upon a Teſtatum, the pro- See lib-Intr, 
celſe may-be dire&ed into the right County. But **+ © _ 
in the laid caſe it was replied to the plea of fully Mont 
adminiſtred that there were aflets in Eſſex, the falſe return 
action being laid in Middleſex , and yet as it of Devaſtar, 
ſeemes by the booke, the triall was to be by _ vo 
ry of Middleſex, which, faith the book, may find _ 
the aſſers in Eſſex ; but there the plea was de- 
murred upon, and held a good plea, which proves 
that although the tranſitorinefle of the aflers 
make chem ſabjed to the notice of a forren Jury, 
yet is it not like an a& tranſitory and not locall, 
for that muſt be pleaded to be done in the place 
where the a&ion 1s laid, though in truth not ſo. | = my 
But had iſſue beene joyned upon the __ mee and 16. £1, 
thinkes it ſhould be tried in Eflex, where the af- Dyer.275. 
ſers be laid, the rather for that perhaps they may Becauſe lo- 
be reall chattels, viz. lands leaſed to theteſtator, a & _ 
or other lands of him appointed to bee ſold for p14 1.1ac. 
ayment of debts, which as heretofore hath been in com. b. 
held, a Jury of another County cannot find. Be- Co. lib- 6+ & 
ſides, although ſuch a forren Jury may find other 46, — 
moveable aſlers, yet is at their deQtion, they are , *114. Bro. 
not thereto compellable, as elſe-where is holden, Arc.zo04- 18+ 
Here then may be the difference,viz. that if the aſ- N. 9. Kebe. 
ſes be found to be in the County where the triall $lela P27 
is, there the Sheriffe of that County cannot re- x1 ja ſeact 
turne Nulla bog, without adding that the execu- car-g1. Bl 
M 4 cor 
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<.jF he pro- tor hath waſted: bur if there be no verdid at all Y 
es for oxe- touching aſſets, judgement paſling againſt the exe- 
—_ cutor upon a demurrer, confeſſion, Nibildicit, or 


Coity, than thelike ; there may the Sheriffe make ſuch are- | 
where the turne of Nulla bona teftgtoris, without returning | 
vent boſe any devaſtation; and ſo alſo where the verdiR ci- 

_ +, ther Enderh afſers generally not finding in what 
$cac. 31 El. place they be, or exprelly findeth them to be in 
23.H-8.Dy- another Connty , 25 2 little before wee found , 


ow Jury of London, of afſets in 


El.D _ ji. In King Hey the eight his time,as alittle af- 
Bur 2.H. 6- ter the (ai caſe of Chicheſter, is by the Lord Digr 
x2. without reported, the Sheriffe returning upon the F ieri fd- 
ay od. __ cias, that the executors had no goods of the telta- 
vaſt. rerur- £0rs, did adde in the (ame returne that one of the ' 
ned, a capi- two executors had waſted, and thereupoN 3 ScIre | 
Jed þ awar- £4,595 Was awarded againſt him , and upon Scire 
big fam feci returned, and default made, execution Was 
ſee 9, H 57. adjudged, and awarded againſt his goods onely, 
Bro. Ex.57- and this ? urſe of Scire facias, both the Lord Dier 
& lib. _ (as elſe-where 1 find it reported). and Priſot temp» 
For Hes Hen.6, approved. But Tam perplexed with doubt 
1y,and with- what plea the executor comming in upon the$ci- 
ont conditi- ve f1cias, could lead , for except his deniall of 
on.$0 9. 6, waſting might dec pleaded contrary t© the She- 
yy ©. riffes rerurne, and put in iſſue {0 as t0 cauſe a new 
port. eriall - after a former perha preceding judge- 
_—— ment, which I thinke wou 4 not be admitted, 
Mordaot then his comming i8 15 t0 little purpoſe for ought \ 
—_ Pe can conceive, Here againe ir mult be obſerved 
**. bur Va- fat in the caſe of Chicheſler, the oo" ement was 
vaſor Juſt. had upon trial of fully adminittred, but in the 
and al the O- Qther caſe in the time of King Henry the eight, it | 
ther $erJeant® 1s upon confeſſion,which is all one, 35 I rake it, 
2-EL.D.185. with condemnation upan Demurrer, or von ſum \ 
informa, | 


is 


wn. 3 8. oh. Ae. offs. 4 2 A. a © Þ@ bn ” wu ww 


%” * WW ” —_ Lo 


an Fxecutor. 


in formatia, or triall upon Non eft faFum the Bond 
o-_ releaſe to the Teſtator or Ling Now be- 
tweene all theſe, and that of Chicheſter there is a 
broad difference, for there the defendant being 
convinced by verdi& to have afſets, which if they 
continue not in his hands, in kind, muſt be an- 
ſwered out of his owne goods as waſted, therefore 
the Fieri [acias to leviethe debr of the teſtators 

oods, if any found or in default thereof out of 
his owne goods is very agreeable, and purſuant, 
but in none of the other caſes is there any ſuch tri- 
all or conviion of the defendants having aſſets, 
fo as it reſts eque dubium,whether they have aſſets 
or not, and therefore it may ſceme ſomewhat 
hard, and harſh to ſend out ſuch a writ in that 
caſe, and ſo ſhould Þ have thought, if I had onely 
ſeene the report of Pentifers caſe ; But looking in- Co-lib. 5. 
to the rec d finding the condemnation there =—_ k 
to be by Nibil dicit, in cfe& I cannot uphold any nay 
diſtinRion of courſe in reſpe& of the ſaid diffe- 2441. 
rence of caſes, Nor indeed doth that courſe there Co-lib-Intr. 
direted preſume that the executor either hath aſ- 2: > = 
ſets, or hath waſted them, but commands that if —_ yp” nl 
aſlers, &c. then the levying ſhall be one way ; if dent was 
waſting, then another way, ſo if neither Nibjl pleaded : PI. 
fiend. = et re- 
cord, & d:f. would not maintaine his plea-1deo cendemp- 
he muſt ſo returne and do nothing. Y GENASY 
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Of an E xecator of his owne wrong. 


O begin with ſome definition, or deſcrip- 
tion of this man 3 He is ſuch as takes up- 
on him the Office of an Executor by intruſion, 
not being ſo conſtitated by the teftator or decea- 
ſed ; nor for want of ſuch conſtitution ſubſtitu- 
ted by the 'ordinary to adminiſter, ' Touching 
whom we will conſider in theſe parts, and with 
this method, wit. 
1, What atts or intermedlings of ſuch an ons 
not being execator nor adminiſtrator by.right, 
ſhall make him to become an executor by wrong. 
vide 5, more perſtat. 43.E.cap. 8. | 
2+ In what manner, and by what name ſuch 
ſhall be ſued, ſpecially when another then is exe- 
cutor or adminiſtrator or himſelfe after ſuch adi 
becomes adminiſtrator, 
3- What afts done by him ſhall ſtand firme, as 
if he had beene an executor by right. 
How farre he becomes liable to creditors, and 
how, and to whom. 5. See a late ſtat. 43. El. cap. 
8, hereabour. 
*. And2.P, Asto the firſt, it was in the time of Queene 
& M.ſod. Afqry doubted, and not reſolved whether the 
Dy. 105. b, nel ſeiling, and taking into ones hands the 

goods of the deceaſed did make one executor of 
e.El..Dy.' his owne wrong without any further at. And 
166. & 167. in the beginning of the late Queenes time the 
So alſo Lord Dyer ſaid that the poſſeſſion, and occupa- 


=—_ tion of or medling with the goods is that which 
gives 


- 
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gives notice to Creditors, whom they are to ſue 
as executor. Burt doubtlefle Creditors muſt looke 
further before ſuit, for elſe can they not know 
whether he ſo intermedling be executor or admi- 
niſtrator, nor conſequently how to found their 
ſuic rightly, and ſafely for good (ucceſſe, fince a 
ſuit againſt an executor as adminiſtrator, or a- 
gainſt an adminiſtrator as executor, will prove 
ruinous, and fall to the ground. Yea where an 
adminiſtrator ſued as executor did not plead that 
adminiſtration was committed unto him, but 
generally denyed that hee was executor or admi- 
niſtred as executor, the Lord Dirr held that ir 23-& 14.E1, 
muſt bee found for him, yer left it doubtfull : pL” hn 
but the cleere and fafe way had beene to have © * 
leaded the adminiſtration. &c. And in the 
ormer caſe the Lord Dyer ſaid, that one imer> , qo, & 
medling only about the funerall, and laying out & 167,fce 
money therefore ; an overſcer or conductor, or he lib. Intra, f, 
who hath Letters of the ordinay ad colligend, wit, 322+b. 
to get and keepe the goods in (atety,and one who 
intermedleth by vertue of a will truly made, but 
controlled by a latter will atter found & proved, | .. - 
may free himſelfe from being an executor of his ;, 1 wad _ 
ovwne wrong by ſpeciall pleading how or in what Yee lib.1n. 
right he intermedled, and traverſing his admi- *14.322.b. 
niftring in other manner, and that rhis traveric c_ 
| | ntefſed 
need not, nay may not be ; was held in thetime ap, foe. 
of King Henry the 6b, and 7th. for that ſuch as ralthe rras 
amount” not to any adminiſtring at all : and Yer{edalirer, 
where noadminiſtring atall is confeſſed : ſuc h b'Þ-Intra.| 
a traverſe of not adminiſtring in other manner is by _ w- 
diflonant, and not legall. Bur let us looke back collig. Hee 
upon theſe ſeverall points exempted by the Lord *r2verſed; 
Dyar, and wee ſhall ſee ſome caations necefſary *Þlq hoc 
touching them, and their ſafe carertainmeny, firlt 1 & exec 
25 
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as touching the point of burying the dead,it mufh 
be underſtood to be with ſome expence of the de- 
ceaſcds goods, and (o it is expreſſed in the ſaid 
Booke of Henry the 6tb, his time : elſe for aman 
21.H. 6, 23, out of charity, to lay outpf his owne money(nor 
infermedling with the goods of the deceaſed) to 
gury a friend, hath little colour to involve him ſo 
oing in an executorſhip by wrong : taking the 
©aſe then that ſuch perſon layes out or expends of 
the deceaſeds goods or money -upon his funerall, 
heed muſt be taken touching the meaſure, and 
proportion whereabout, though | can give no 
particular, and diſtin [ymit, yet doubtlefie ei- 
ther meerc neceſſity, vix. Church duties, &c. or 
at leaſt decent ſutableneſle to his quality muſt bee 
the bounds. And herein to ſpeake as I think,this 
latter muſt either bee utterly excluded, or held 
within very narrow compalle, for what reaſon 

that a Knight or man of higher quality leavin 

( though perhaps entayled Lands of good value 
_ yer goods not ſufficient to pay his debts, 
MR -. ſhould have hundred pounds ormore of that which 
256.KNe fold ſhould ſatisfie Credivors ſpent in pompous inter- 
blended ring of him for his worſhip,and reputation ? next 
corn, but gyerſeers may only bee excuſed for ſecking to 
—_— nor Preſerve, and keepe the Teſtators goods not in 
o ſpeciall caſe they expend or diſpoſe thereof. So alſo for 
matter. him who is autorized by the Ordinary to Col- 
le&,for if he ſell or diſpoſe of any (though goods 
otherwiſe ſubje& to periſhing) it makes him an 
executor by wrong, as was relolyed in the late 
Queenes timeznotwithſtanding that by the ordi- 
nary Letters, he was expreſly dire&ted or war- 
ranted ſo to' doe, for it was faid the ordinary 
himſelfe could not fo doe. As for him who ad- 
- miniſtred by vertue of a will after diſproved or 
, controlled 
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controlled by a latter, Hee muſt not doubtleſſe 
ſand free, for the goods before adminiſtred, bur 
either as rightfull or wrongfull executor ſtand ly- 
able to the Creditors. Nor doth every ſuch inter- , grq ,p.u 
medling by on2 out of all theſe excuſes, and eva- Ma.Dyer, 
fions, as would bee an adminiſtration, make one 195 
an executor by wrong. If one doe but take an 
horſe of the deceaſcd,and tye him in his Houſe or 
Stable, this makes him nos an executor, (aich 
Pafton a juſtice 3 Se of like ats or intermedlings, 
as he that delivers to the wife of the deceaſed her 
apparell, at leaſt if it be no more then is conve- 
nient to her degree. Burt if ſhe take, or another 
deliver more then ſuch ro her, ſh:e or he becomes 33'H-6.3r, 
an executor by wrong : But noyy let us come to | Eilz.Dy. 
a difference, where there is a righefull executor, Tr, ,,.e1iz. 
and a will by him proved,or adminiſtration com- by Fenner 
mitted, for there ſuch light as or intermedlings Juſt-It one 
ſhall not make one an executor by wrong, as rocny _ 
where there is no other of right to be ſued. As if the property 
one take goods wrongfully from ſuch a right exe- out of the 
cutor or adminiſtrator ; This (though he convert executor,hee 
them to his owne uſe ) makes him not an execu- CO 
tor by wrong, bur a treſpaſſor to the rightfull ex- wrong, 
ecutor or adminiſtrator,whoeven fot theſe goods If the goods 
once Aſeets in his hands ſtands lyable to ſuits of _ by 
creditors, they being neither lawfully evicted nor 1.2 —_ 
rightly adminiſtred 2 Bur in caſe there had beene afeer the 
no'executor at that time, or no Will proved nor executors 
adminiſtration commitred, then ſuch taking of &athis an 
thedeceaſeds goods into a _ hand had made Wen R. | 
an executorſhip by wrong, And thus was thedif- 37.xliz, 
ference lately reſolyed, as is reported by the Lord L+5-E-4* 
Cooke in the caſe betweene Read and Carter inthe 223 
Common Place. be "oy - 
Yer this further difference was there held, wit. Co.lib.s 33- 
thas & 34+ 


2 LH. 6. 13, 
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tharalthough there be an executor or adminiſtra. 
tor by right, yet if a ſtranger take upon him to re- 
ceive debts and make acquittances, or to pay debts 
claiming to be an executor, he is ſuable as an ex- 
ecutor by this a& : and ſo alſo in the late Queenes 
time was held by 6. Juſt. as touching the receipt 
of debts and making acquittances, but the books 
mentions not whether any other executor then 
were, or not. But inthe point of bare payment 
of debts Frowick makes another difference, viz. If 
a ſtranger doe with his owne money pay the debts 
of a friend deceaſed, and not with the debtors : 
This is bur an a& of charity, and makes him not 
an executor by wrong , otherwiſe, if with the 
debtors money. Yet to this another difference 
mult be added, wiz. that if hee thus paying with 
his owne money, have taken into his own hands 
goods of the deceaſed ; then is his payment pre- 
ſumed as by or out of the value of theſe goods, 
and ſo makes him an executor by wrong. Con- 
tracily, if hee have no ſuch goods in his hands, 
And 1n the point of intermedling with and dif- 
poling of the teſtators goods where another exe- 
cutor is ; this further difference is to be added or 
underſtood, viz That where the goods ſo taken 
never came actually to the executors hands, but 
were in aremote place, there this taker becomes 
executor, For as it were miſchievous to the exe- 
eutor if he ſhould by a poſſeſſion in lay caſt upon 
him ſtand chargeable with theſe goods in remote 
places purloyned as affets in his hands 3 ſo were 
It asmiſchicyous ro creditors; -if neither executor 


. © by right, nor this ſtranger |as an executor by 


wrong; ſhould ſtand lyable to: creditors far them, 


' Iris rrue that the right executor may (we and re» 


cov:t damages for them;.and that ſo ny" 


wack 
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ſhall be Aﬀets ; but the creditor hath no meanes 

at the Common law to inforce him to ſue, and 

perhaps it may be a cold ſuit, And with theſe ade 

ditions I thinke that late reſolved difference may 

ſtand firme and ſound. Yet in former times with- 

out ſuch difference the raking only and poſſeſſion 

of the goods of the h—_ was held to create 

an executorſhip by wrong, as Belknap ſaid in the 

time of King Edw. 3. and eſpecially if thea@ go x 4.3. fos 
were ſuch as removed the property out of the right 9: 
executor, 3s Juſt, Fennar in the late Queenes time T7-3Elize 


ſaid, Tefte meipſo. 


How aud by what name ſuit ſhall beagainſt 
ſuch, andthe like. 


O_ the ſecond point, wit. in what 2. Point. 
_ m_ ſhall be againſt ſuch : Firſt in ge- 
necall, this uſurping executor is not in ſuit to be 
diſtinguiſhed by name from the right executor, Cole on 
but to be ſued generally by the name of executor, ;rk 3 [4 
of the laſt Will and Teftamene of the defunR,and ** | 
then if hee will deny himfelfe ſo to bee, hee muſt 
plead, that he neirher is executor, nor hath ad- 
miniltred as execuror : Then the plaintife muſt Colt. Tara, 
prove that hee hath adminiſtred in ſome ſuch or yy a4 
the like ſort as aforeſaid. And it hath beene di- didhe ts cat- 
vers times. held, that where there is a right exe- led Exec- 
cutor, and yet another doth adminiſter by wrong, | 
it is at the ele&ion of Creditors cither to ſue them = - 
gomtly together,or one or both of them ſeverally 46-31.H.6. 8. 
and by himſelfe.But jf where adminiftration is 9-9 4.145 
commitred, another alſo adminiſters by wrong, _ a 
theſe catmnot be ſued together as adminiſtrators ; 165 14.6, 
for though one may be an executorby uſurpation 6.38. 
or wrong, yet none can come to bee an admini- 35B63r- 


ſtrator 
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ſtrator by wrong, ſince no other but ſuch as re5 
ceiyeth that power from the Ordinary can ſo bee ; 
therefore in that caſe there is a neceffity of ſaing 
him a part and by himſclfe ( who fo uſurperh ad- 
miniſtration) by the natne of an executor. So if 
A adminiſter the goods of B. not being executor 
nor adminiſtrator, and after his fuch doing and 
diſpoſing of the goods he obtaineth adminiſtra- 
tion of the goods of B, but the goods Teft or com< 
ming to his hands fince the adminiſtration com- 
mitted ſuffice not withont the other debts recei- 

| ved or releaſed, or goods ſold before, to ſatisfic 

2R.3.29 creditors. Now if any ſue A, by the name of ad- 
miniftrator, hee ſhall have no further reliefthen 
according to the value or extent of the goods lefe 
in or come into his hands fince the admuniſtrati- 
on committed, and if thoſe be fally adminiftred, 
he ſhall get nothing. If they remaine unadmini- 
2x.8.6.8. 1f ſtred, bur amount not fully to his debt, hee muſt 
the admini- want ſo much of ſatisfaion. And if he will bee 
ftration releeyed or ſatisfied out of the goods before dif- 

—— gen of, hee muſt ſue A.as executor of B : and 

the ſuit be. ſo was it ruled and reſolyed by Gawady and Suit, 

n,the writ Juſtices in the Kings Bench in the late Queexes 
zbate, time, viz. TY. 30. Elix. And if this now admi- 
elſe n#2:4 Niſtrator will plead in abatement of this aftion, 

ET that adminiſtration was committed /to him, and 

" demand judgement if ſuit ſhall be againſt him as 
executor. Then the plaintife muſt in this replica- 
tion as T take it, ſet forth rhe ſpeciall matter, w47. 
how the defendant did adminiſter before admi- 
niſtration to him committed.But if one to whom 
adminiſtration is committed do deyaſt, and this 
adminiſtration is by ſuit repealed,becauſe he was 

' not the next of kinne,. an adminiſtration is 


committed to another 3 now a creditor -who 
| would 
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would be relieved out of the goods waſted, 
muſt ſue that firſt as adminiſtrator, and not as 
executor of his owrte wrong, ſaid Popham Chiefe 
Juſtice, for hee did rightfully adminiſter for that 
| _—_ dad .. 3, Points 
| As for the third, vixg, how _ ol I Y 
cxecutor of his owne wrong, becomes lyable :E 
, and obnoxious to ſuit ; DT wee thele — 
things ; firſt hee becomes ſubje&t both to tors, 

the ation of the executor who hatlr right to 

the goods wrongfully intermedled withall 

by him though it were before proving of the 

will, and alſo to the ation of the creditor 

who hath right to the ſatisfa&ion of his debt. 

Secondly, as touching they meaſure how farre | 
he is ingaged , doubtleſſe hee is not by his a 
onnialls adminiſtring beecome chargeable 

with the whole account of the teſtators debts, 

) but only fo farre, and with ſo much thereof, 

as the goods which he ſo wrongfully admi- 

niſtred amount unto, (Yet he muſt looke to his 

plea, elſe by it hee may draw all ſued for, upon 

himſelfe, as if hee 7 bon his being executor 

or adminiſtrator. ), and this ſcemes to mee _ 
proved by the caſe in the time of Edward the = _ w— 
third, 'c the the inqueſt found not only the 5 apy oo 
adminiſtring or intermedling by the executor 
wrongfully , ! but found als by direQion of 

the Court ( as it ſeemeth) what the value 

was of the goods ſo wrongfully adminiſtred, 

which had not beene materiall, if the admi- 

niſtring of a penny had made one as farre 

's Chargeable as the adminiſtring of a pound, 

s Beſides , if it bee ſo that a rightfull execu- 

's tor waſting goods of the teſtator to the yalue of 

twenty pounds, ſhall bze no = charged _ 
| Xx 
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that yalue 3 then doubtleſſe fo ſhall it bee 2lfo in 
this caſe, for both be wrongfull adminiftrarians : 
only this difference there is berweene them, that 
in one caſe the adminiſtration is by a wrong per- 
ſon, and in the other caſe ina wrong manner, 
t-El.Dy 162 Nay, theLord Dyer doth nor ſtick to call him, 
cap-122+ Whoadminiſtreth wrongfully, or in undue man- 
ner,expreſly an executor by wrong, in the caſe of 

 'Stocks againſt Porter, though hee were rightfully 
executor,becaule he did diſpoſe or execute wrong- 


. fully. 
4. Point. Astothe fourth, vi. what a&s done to him 
dy har afts of or by him who is an executor of his own wrong, 
"** ſhall ftand firme and good, as done by or tothe 
right exccutor, Supp e, firſt, that the deceaſed 
were indebted to him twenty pounds who thus 
uſwpeth — whether may he pay him- 
ſelfe ornot ? And this point was in debate in 
the Kings Bench betweene Coulter and one Ireland, 
M.40-41» executor of Hunt, where it was ſtrongly objcRed, 
Co lib. gf, *2t notwithſtanding the rightfull executor or 
30 _ * adminiſtrator might puniſh him, and recover a= 
| gainſt him for the goods which he adminiſtrerh 3 
yet another creditor ſuing him as executor gene- 
rally, and ſo affirming him to be (for there is no 
ſpeciall forme of writ or declaration to diſtinguiſh 
an executor by wrong from a rightfull exccutor) 
he ſtands as againſt him in the ſtate of a rightful l 
exetutor, and therefore may firſt pay himſclfe be- 
fore he pay others 3 and of that mind at the firſt 
were Fe: and Gawdy, Juſtices, yet did they ad- 
mit that this payment ſhould not ſtand good, as 
againſt the rightfull execuzor or adminiſtrator. 
And Pophamand Clinche held ſtrongly that neither 
ſhould it ſtand good againſt other creditors, for 
then every man would ruſh upon the teſtators 


goods 
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oods and bee his owne caryer in = : 
And whereas it was ſaid at the davcglane Lord 
Anderſon upon an evidence at Guild-Hall had ru- 
led it otherwiſe, Popham at another day of debate 
of the (aid cafe, related that the L. Anderſon did 
deny that he ever fo ruled, or was of that opini« 
on ; and further informed that both he and Ju- 
Rice almeſiy, Periam and Clarke, Barons,did agree 
with Popbam and Clinche in opinion, After which, 
Juſtice G awdy, as alſo Fenner, if I miſtake nor, 
chapging their opinions, and concurring with 
the reſt, judgement was given accordingly. In the 
the debate of this caſe, queſtion was made, if ſuch 
an executor by wrong pay a debt to another cre- 
ditor by ſpecialtie, whether this ſhall nor ſtand 
firme and good, fince he ſtands lyable to creditors 
ſo farre as the goods by him adminiſtred doe a- 
mount, and it was agreed by the better opinion 
at leaſt that this ſhould ſtand firme & good,ſo as if 
the payment were out of his owne goods, he 
might reraine to himſelfe in liew thereof ſo much 
of the goods of the teſtator, for here he doth nor, 
ad in the other caſe, advantage himſelfe by his 
owne wroug, Yet that opinion allowing this pay- 
ment to creditors muſt, as I thinke, bee under- 
ſtood with this difference, viz, that this paymens 
ſhall ſtand ns againſt other creditors, but not as 
”_ the right executor or adminiſtrator, for 
then any ſtranger might uſurpe the office of exe- 
cutor, and take from him that! and eleQi- 
on to preferre which creditor he will in firſt pay- 
ment z yea, might take from the executor power 
to pay himſelfe before other in caſe there weres 
debt due to him, which were very unzeaſonable, 


N4 of 


195 


The Office of 
Of addition and alteration 9 the ſtatute 
43.Eliz. Cap. S. 


mon law is,and willeth in the premiſles 
Let us now ſce what alteration or addition a late 
ſtatute hath made. In the laſt Parliament of the 
' late Queene Elizabeth, conlidetation being had of 
ſubtill getting into mens hands pou of an in- 
teſtate by deed of gift, or letter of atturney from 
one of ſmall or no ability ro whom ſuch ſubtile 
contriver hath procured adminiſtration to bee 
committed, nd ſo himſelfe would ſtand free 
from the ſuit of Creditors, the adminiſtrator 
himſelfe cithcr not being to be found, or not be- 
ing of any valew to fatisfie Creditors, It was 
therefore enicted that every perſon, receiving or 
having any goods or debts of any inteſtate, or a- 
ny releaſe or diſcharge of any debt or duty belong- 
ing to him upon any fraud as aforeſaid, or with- 
out conſideration of or neere the value (except 
in ſatisfa&ion of ſome juſt, and principall Jebe 
to the value of the goods or debts due from the 
inteſtate ) ſhall bee charged as Executor of ;his 
owne wrong ſo farre as the value of thoſe goods, 
and debts amount ; deduting all principall juſt 
debt to him due, and payments by hm made, 
which a lawfull Executor ought to have paid. 
Heere haye wee a touch of all the parts precedent, 
or at leaſt three of them, 

1. Wee have firſt anew Executor by wrong 
though intermedling under the title ofan admi- 
niftrator, | 

2. Wee have a limit of the charge by him in- 
curred ſutable to our former expreſlion. 

3. 


5, Point, WV Ee having conſidered what the Com- 


Laſtly 
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3. Laſtly, we have to him an allowance of debts 
owing to himſelfe or duly paid to others, w hich is 
more then wee have conceaved allowable to ano- 
ther Exccutor by wrong. 


P——__ 


: CnaPe. XV. 


Of pleas by Executors, an4 which be beſt, 
which moſt prejudiciall 


ro them. 


Ince amidſt the Plees pleaded by Executors 
there is ſuch- diff-rence as that ſome induce 
one kind of judgement, ſome another, ſome 
drawing more lofle, and burthen upon Exccutors 
then others: Ler us conlider of the differences, fo 
as light may be taken to chooſe the (afelt or tureſt 
for each calc. | 
If an Executor doe utt:rly eſtrange himſelfe Plea ; deny- 
from the executorſhip 3 (aying that hee was ne- 9% __ 
verexecutor nor ever adminiſtred as executor(for ay 1 
that muſt bee added) then if ifſue be taken upon 20, 
this plez,and it be found againſt him ; the plain- Bro. f2- 
riffes ſhall have judgement to recove: not dama- D gs 
mages oaly, but even the debt it (cle out of the *'? 7 © 
proper goods of the Exccutor, if none of the 
Tefſtators can bce found to fatisfie it, And this L.ib.Fnrr. 
ſhall bee thus not only where it is found that the 322-333 33 
defendant was made Executor by the will, and ©-9*33+ 34 
and proved it, and ſo could. not chuſe, but know 
it, but even alſo where hce had never proved the 
will whereof hee was made Executor, nor ever 
adminiſtred by vertue thereot-: yea though hee 
did before the Ordinary refule, to be Executor of 
”- 08 this 
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this will, or to intermedle with the execation 

thereof ; yer if any other named Execcutor with 

him did prove the will, or did not refuſe to bee 

Executor , let ſuch other refuſer take heed of 

| pleading that plea. For truth is againſt the firſt 

part of his plea, viz. that hee never was Execu- 

tor ; —_— verdit which muſt be weritatis 

diftum, muſt needs paſſe againſt him, and make 

his owne goods lyable as well to debt as dam- 

mages. What if no other were made Executor 

bat this onely who refuſed before the ordinary, 

may he ſafely plead that hee never was executor ? 

I thinke nor, ſince hee ſo was executor before his 

refuſall, that he might have 1eleaſed all debts due 

7 gin a to the Teſtator, and given away all his goods, 

_—_ Teſta. therefore I thinke hee muſt plead ſpecially ſhew- 

rorwas ing hisrefuſal], and not generally ; om his being 
dead. Executor, 

Nay admit he never was once named, made or 
intended to bee made executor, yet having plea- 
ded this Plea, that he never was executor nor ad- 
miniſtred as executor, if it ſhall be found by ver- 

Butt! he did id that he did adminiſter or inctermedle as exe- 
itas adm, cutor,the ſame blow or burthen falleth upon him, 
iris other= * £1 then the latter part of this Plea is found un» 
wiſe. yer ſte , 
that ſpecis UE, yea the whole upon the matter, for by his 
ally plea- adminiſtring he became an executor of his owne 
ded Co. Lib. wrong, ms the deniall of this executorſhip by 
Tatr.14848: yrong or uſurpation ſhall bee as penall to him as 
- the deniall ofa rightfull executorſhip. The like 
See Co-Lib. Law where the executor pleades a releaſe made to 
_ h imſclfe, or a payment of the debt or other per- 
ſoentred, formance of the condition made by himſclte.Nay 
fol.x45-b I find in this latter caſe the judgement entred ge- 
Read & nerally againſt the defendant, as againſt another, 
Coreers caſe, fr þis ownedebt, not being executor. And the 


reaſon 
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reaſon why the Law makes theſe fopenall toan , 1;,, 1... 
executor is, becauſe his Plea is not onely falſe, ag a.norfir 
but the falſchood thereof was wilfull,fince itmuſt de bonis te. 
of neceſſity be knowne to himſclte to be ſo. And — ſi, 
laſtly for that all theſe Pleas, if they had proved £5. 
true, had beene ll barres ar leaft againſt 22.cheſ rea, 
the defendant, the firſt indeed had not beene a ſons tor this 
barre againſt another being in truth executor or diff. 
adminiſtrator, But if the executor had pleaded a 128.624. 
releaſe madeto his Teſtator, finding ſuch an one 2. 

among his —_—_ which yet was either forged 


or never both ſealed and delivered by the plain- So of ether 
tife as his deed, or if he plead payment made b + "gy 
his Teſtator, neither of theſe Pleas found againit 33.2, 

him ſhall cauſe the judgement to faſten upon his 5 E 4 1.7: E- 
owne goods, ſo if he denyed the Bond or Bill, — 
whereupon the Sute is grounded, to be the Telta- te gook 
tors deed. For in all theſe caſes the truth being contrarily 
not knowne to him, he might honeſtly, and rea- reported 34. 
ſonably conceive it to be as hee did plead. But bas-23. 
what if he plead fully adminiſtred, and this bee a, yy. dog. * 
found againſt him, which reſted in his owne cryd by Fitz. 
knowledge ? ſhall notthis falſe Plea expoſe his & al.2;3.R,8 
owne goods in defe& of his Teſtators to the ſa- = —_ 
tisfa&tion of this debt ? no it ſhall-not, for that a, 144 nooke 
though this were a falſe plea, and that within his fairh the 
owne knowledge, yet was it not a perpetuall bar, Judgement 
for if it had beene ſo found as was pleaded, yer *** 

aſlets comming after to the hand of the Executor, 

the plaintife ſhould then have reliefe, and ſatis- 

faion out of theſe fince accrued aflers, If any ask 

how affets may after .come, I will give him two 

or three inſtances. Firſt, ic may bee by recovery 

of debts before withholden, or of dammages for 

goods taken away, or by voluntary payment of 

a debt not before due, for that the time of pay- 
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ment was not come. Secondly, if the Teſtator 
having a leaſe for _ yeeres did 'demile the 
ſameroT. &, for the whole terme, ifhee ſo long 
ſhould live, if he were alive in time of the former 
yerdit, but now is dead, the terme continuing, 
this is now aſſets which before was not, whilſt 
Lib. Intr. it was but a poſſibility of a terme. Other inſtan- 
Th 94 ces might be given, but theſe may ſuffice. If the 
though the Executor pleaded that the Teſtator ſtood bound 
judg. were in ſucha Statute, or that there was ſuch a judge- 
| by non ſum ment againſt him of debt to the K.heyond the (a- 
+ -anzares tisfation whereof the goods would not reach : 
thatitwas This.'s in effe& afully adminiftred, though ſpe- 
without co- Ciall, and nor generall, and the Law is alike { as 
ary I take it ) in all theſe caſes as to the not _— 
_ Intr. of the Executors goods lyable. But in all theſe 
12.H.4.5, Cauſes though the debt ſhall not bee adjudged up- 
There acap. onthe Execators owne goods, yet the damages 
ad far. was ſhall, in default of the Executors goods to ſatisfie 
_— Or them. And in theſe caſes it is not materiall whe- 
mas | | 
ges. ther the judgement paſſed upon triall or demurter 
| Nay if the defendant Executor picad nv plea, but 
confefle the ation generally, or be condemned by 
Non ſum informatus, the judgement 15 the ſame, 
But he may 1 viz. to record the debt onely out of the Teſtators 
thinke for- - £90ds, and th: damages of the Exccutors goods 
beare ſo to in default of the Teſtators, what if the executor 
doe,and to *%Jefcndant, confeſſe that he have aſſets to the ya- 
the jadge- Je of part of the debt, not of the whele ; there 
ment for c ; Eg : 
part ad that for ſo much as is confeſſed the plaintife may pray 
when more and haye judgement preſently without damma- 
aſſers come pes, and may maincaine for the relidue of the debt 
he ſhall have (ir the detendant alſo hath affers for the reſt,and 
- + goc to tryall,; as appeares both by the Printed 
cion, Booke of entries, and another manuſcript which 
Fol,223z TJ have ; But what if this triall paſſe _ the 
plaintiffe ? 
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plaintiffe > Shall hee then have an additionall 
judgement for damages in reſpe<& of the former ? 
I thinke he ſhall have coſts, which commonlyrun, 
with or in the name of damages, but withont 1 
writ to enquire of damages, none being found by 
verdiQs, the Court doth not uſually adjudge d1- 


mages : yet inthe Book of Entries I finde 63, 8d. pol- 542. 


damages aſſeſſes! by rhe Court upon a confeſſion 
in a writ of Rationab, parte bonorum againſt execu- 
tors, and this hath much affinity with the ation 
cf debt. Yea, in the very a&ion of debt where the 
Iurors for miſcariage after their departure from 
the Barre were fined, I find that the plaintiffe re- 


nouncing the aſſcſment of damages by them M-28- H.6 


made ; and praying the Court to aflcfſe the ſame, — 


ic was done accordingly , but this was a ſpeci $29.3. 


all caſe. | 

FVhereas we before ſhewed that an executor de- 
nying his executorſhip, ſhall if it be found againſt 
him, pay the debt of his owne goods for his falſe 
plea ; This therzabour occurreth to be added, viz. 
that that is onely where the immediate executor- 
ſhip of the defendant is denied, For if B. be made 
executor by 4. and B, dying makes C, his execu- 
tor 3 now it C, be ſued for the debt of A+ as Exe- 
cutor of B, Exccutor of A. and he denieth that B, 
was executor of A. which by conſequence is a de- 
niall of his being now executor of A. yet if this 
fa!l ont in trill againſt him, hee ſhall not in his 
m__—_ ſtand lyable to this debt ; becauſe it 
is poſlible that he might not know to whom his 
teſtator was executor, So if A. made B.C. and D. 


his executors, and E. is ſued as exccutor of D. the $z2 lib. Intr, 
ſurviving executor of A, if E. deny that D. h;s 322» 


teſtator (urvived B. and C, by conſequence where- 
of he denicth the truih, viz. thar the executorthip 


of 
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of A. is devolved to him, yet ſhall not this found 
againſt him, charge his owne goods,for he mighr 


.be ignorant of this = in fa, viz, whether B. 


C.or D lived longeſt. And here he denied not his 
owne immediate executorſhip, but a mediate or 
more remote executorſhip ; and ſo I think is the 
law where C.being ſued as executor of B.executor 
of A, he pleads that A.by a latter teſtament made 
himſelf executor which is found againſt him,ſo as 
here he falſly pleaded,and pretended himſelf to be 
the immediate executor of A. and ſo denied the 
meci1 te executorſhip, viz. of B. to A. and of him 
to B, yet Yuere of this,for why ſhould not as well 


\ his falſe making himſelfe an executor immediate 


to the indebred teſtator charge his owne goods as 
well as his falſe denying of that execurorſhip 
ſince both plees tend to the overthrow of the 
plaintiffes a&ion, and each equally reſted in the 
defendants knowledge. But this difference is be 
tweene them apparant, viz, that the deniall' of 
exccutorſhip , if true, is an utter, and perpetuall 
Barre to the plaintiffe,as againſt him ſo pleading; 
but the affirming of an immediate executorſhip, 
where he was ſued as executor mediate, doth not 
ſo if true, but direts the plaintiffe to a better writ 
or ation, viF. againſt him as immediate execu-» 

tor to the indebted teſtator, 
Where wee hare before touched upon the com- 
ming of aſſets futurely to executors, I thinke ir 
not amiſle toconſider a little the forme and frame 
uſuall in pleas of fully adminiſtred, which thus 
runne, viz. Quwd die 1mpetr. & plene adminiſtr quit 
omiia bona & catallaque furrunt pred. $.temp. mor- 
tis ſug, & nibil hab, de bonis, &c. que fuer, pred. $. 

temp. morths, C7 c. 

Thus tying his deniall upan the things which 
were 
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were the teſtators at the time of his death. What 78.435: 
| if then the executor have at the time of this plea bn 
| plialed goods,which were not the teſtators at his p04 er 
| death, bur fince accrued, as before is ſhewed, or cur. becauſe 
| perhaps a leaſe for yeares (old by the teſtator up- ſome may 
on condition to be void, if five hundred pounds ©2** —_ 
} not paid at ſuch a day, which ha ies * , 
teſtacors death and default made, the terme retur- 
neth ; Or if the executor by a writ of error reverſe 
a judgement given againſt his teſtator for twa 
hundred -pounds, and fo is reſtored thereunto : 
May the plaincifle now reply generally that hee 
hath aſſets which were the rettators at the time of 
his death : How can the Jury ſo finde, when the 
truth is not ſo ? Surely this caſe is not common, 
nor can I ſhew a prefident of a ſpeciall plea there- 
in. But in reaſon me thinkes it ſhould be ſpecial- 
' lyand not generally pleaded and ſer forth in the 
| replication. And in cafe where one ſued as exe- 


r= w1 pena that he = _ executor or =_ 
niſtred as or ; I ometimes the replica- x ;6, ; 
tion — hee did adminiſter a —_ bins 
ſhewing wherein or how, and ſometimes ſpeciall, 2 place muft 
ſhewing what thing was adminiſtred and where. = —_— 
Here note, that the executor defendant denying ,g wer Bro. 
(as he muſt) rwo things, viz. 1, That he never 62- 
. W:8 executor; 2. That he never adminiftred as 
executor, the plaintiffe in his replication is ryed 
ro maintaine but the one of them as the truth of 
the caſe is; that is,if in truth the defendant were 
\ made executor, but never did adminiſter, now it 
'  multbereplicd that he was made executor at ſuch 
a place, without ſpeaking any thing of his admi- 
niſtring. On the Neher (de if he did adminiſter, &, gone Co 
but were not made executor, then only the admi- lib. 1atr. © 
| niftring is to be replyed 3 bur if it ſhall be found 144-b. 


that 


704 The Office of 
that the defendant hid adminiſtration to him 
commitred, ad ſo adminiſtred by yertue thereof, 
then is the verdi& to paſle for the defendant, 'for 
this is no adminiſtring as executor, and upon a ' 
generall deniall thereot this may be given in evi- 
Mich. 13, & dence, 8s the Lord Dyer reports to have been re- 
14. El. Dy. ſolved. But if the plaintiffe doe in his replic1- 
395- tion maintaine both the points, ſhall this make 
Lib. intra. his plea double ? Me thinkes it ſhould, yet I find 
322-b- ,. itſo replyed, andno exception taken for the dou- 
Trez7. Eliz, bleneſſe. Tv. 17+ H.8. Rot.28, 

A ſole woman being executor, maketh a deed 
cf gifc of the teſtators goods in truſt, but conti- 
nueth poſſeſſion of them and marrieth I. $. wo 
alſo hath poſſcſſion of the goods, and in an ation 
cf debt by a creditor fully adminiſtred is pleaded: 
now upon evidence the verdi& hall paſl- for the 
plaintiffe ; for this alienation being fraudulent 
was void as to all creditors, and fo as to the plain- 
tiff: the goods continued the teſtators, and ſo aſ- 
ſets in the defendants hands, as was held in the 
Kings Bench, If fully adminiſtred bee pleaded 
where the defendant hath aſſets for part, but not 
ſufficient for all, and (o it is found, yet ſhall nor 

Yer Finch. judgement be given for the whole, but for pare 
— preſently with a further award, that when more 
contrary, fhill come to the executors hand, the plaintiffe , 
viz, that hal then have further judgement for the reſt,ſo as 
judgement. that falſe plex doth him no prejudice, but makes 
—_ be of [im in as good ſtate, the charges of triall excep- 
e whole, - . 

but exe:urz. ted, as if hee hid confeſſed himſelfe to have part. 
on only far And I thinke the plaintiffe upon that confeſſion 
ſo mach, and of part may pray th: like judgement , without 
CR maintaining that the defendant hath ſufficient 
when more fo the reſt ; for if that be not trae, why ſhould 
aſlers, h2 bee put to the charge of a triall by Jury 2 yea, 

ir 
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h Sir Edw. Cooke at the Barre, Tr.36. Eliz. (aid, that 
| where fully adminiſtred is pleaded, the plaintitte 
| -is not tyed to maintaine the contraty, but may 
preſently pray and have judgement to recover it 
when aſlets (hall futurely come to the defendants 
hands, which was denied by ſome z but truly me 
thinks the Law ſhould be as he ſaid, as well as in 
the former caſe, where for the part which the de- 
fendant had not affets to pay, it ſo was done upon 
verd:i@ fo finding, Bur there, as I conceive,it was 
Not- a preſent judgement , but an award that hee 
ſhould haye judgement futurely ſo as after when 
aſſets come to the defendants hands , the plain- 
tiffe muſt haye a Scire facias againſt the defen- 
dant, to ſhew cauſe not why hee ſhould not have 
« cxecution,but why he ſhould not have judgement, 
aST take it, yea, where it is found for the defen- 
dant, that hee hath fully adminiſtred, yer was it 
held by all the Juſtices, 33.H6.23,24. and by Pri- 
ſot, 34+ H.6. 24. that when allets after come to his 
hands , the plaintiffe ſhall have a Scire facias to 
have fatisfaftion out of them, bur there Markbam, 
Telverton, and F'orteſcu, were of contrary opinion, 
and ſo was the whole Court, 4- Hene6. fol.4+- And 
it ſtands with great reaſon, that whereupon 2 ver- 
di fully found againſt the plaintiffe, judgement 
is given 9 uod niþ1l caprat per Con he cannot 
have any writ to execute the judgement for him, 
but is put to a new ation of debt ; yet where it 


the debt, but not ſufficient tor the whole, there 
it is very congruous that the plaintiffe have pre- 
lently judgement for part, and after when more 
commeth, then by Scire facias againſt the defen- 
dant obtain judgment and execution for the reſt ; 
for here both yerdiR and judgement were for the 

plaigtitfe 
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See Co.lib. 
8.fol. 134. 


So19. H, 6. 
f.37. 8.E.4- 
ol.24. See 


judgement 


fo entred, 


is found that the defendant hath aflets for part of Co.lib. intr, 


151.Þ. 


So 7.E-4 tg 
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laintiffe againſt the defendant, whoſe plea, thar 
had no , was falſe , and fo found by the 
Jury» And this difference was ſtrongly avowed by 
Serjeant Hanham, Mich.33,34- Eliz. and after ap- 
ed by Fenner Tuſt.36.El37, none contradiQing 


Jeſs 21.H.6, it, yet a booke was cited, that the plaintiffe reco- 


40, 4+ 


yering ſo much as was found in the executors 
hands ſhould bee amerſed for the refidue, which 
Popham Chiefe Juſtice denied to be law. 


——_ 


CuaP. XVI. 
Where judgement ſhall be againſt the execu= 


rors owne goods,though 0 plea of the dee . 


fendant nor vaſt ation doe ſooccaſion, 
and of the ſeverall manners of 
judgement in ſeve= 
rall caſese 


Ow by waſting, called by us commonly, a 
Devahevit, an executor may draw downe 
the execution upon his owne goods, hath 
formerly been handled and diſcou:ſed of, as alſo 
what kind of pleas doe make the executors owne 


' goods lyable to the debt, and what not. Now ler 


us ſee where without miſ-adminiftring or miſ- 
pleading, yet the nature of the aRion ſhall lay the 
whale or thing recovered upon the executors 
owne goods. And this we ſhall find in ſome few 
caſes ; 1, Where an executor is ſued for rent be- 
hind after his teſtators death, upon a leaſe for 

Ares , made to the teſtator, A ron him left to 
is executor. Here it ſhall be adjudged and levied 

; ' upon 
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his owne goods, for that ſo much of the 

Ga the-rent Groaned to ſhall be Ca 
his owne goods,and not his teſtators, therefore is 
he to be ſued as well in the Debes as in the Deti= 
net, where in other caſes he is not, but in the De- 
tines only being ſued as executor. So if anything 
delivered to or detained by his teſtator come to 
his hands, and he ſtill detaines the ſame after the 
demand , and bee thereupon ſucd in an ation of 
derinue, for this is his owne a&, nor in this caſe 
need he to be named as executor, for he ſhall not 
anſwer damages for his4eſtators detaining- So if 
hee aflume to pay a debt of his teſtators _— 
aſſets, and bee ſued upon this Aſſump. the whic 

debt is to be recovered in damages, and that upon 
or out of the executors owne goods, yet is this 
aQion & the aſſumption,which 1s the groud ther- 
of, founded in the executorſhip, and his having 
aſlets, for if either hee had not been executor, or 
if he had not aſſets at the time of the promile, it 


had been Nudum pattum, and would not have 5-Mariz fol. 
bound him, nor rp good cauſe of (uit, Nay, to 182+ 


goc further, in the caſe of aſſumption by the te- 
ator,and ſuit againſt the executor, thereupon we 
find the judgement iv M. Plowdens Commenta- 
ry given againſt the executor generally, as if hee 


had not bin an executor,not fixing it upon the te- Reade and 

Þr it ſelfe is in- N 
cluded in the damages. But contrarily was it af- &,16.rarr; 
ter in the ſeventh year of the late King,vi.judge- folr, 3. 


ſtators goods,yer there the very de 


ment given, that as well the damages as the coſts 
ſhould be levied of the teſtators goods,if ſo much 
in value of them were in the defendants hands 
and if not, then the coſts only of the goods of the 
executor, And this ſurely is the righter and more 
juſt way, for there is no reaſon, that upon 3 jon. 

miſc 
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Tr. 20.Eliz- 
Paſc, 33. E-* 
Tiz.in com, 

banc, 
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miſe, more than upon a bond,the Law ſhould caſt 
the whole debt upon the back and ſtate of the ex- 
ccutor- But perhaps the two judgements may bee 
reconciled thus,the later was given upon a verdict 
——_ , being the iſſue, and there the Jury 
alleſled damages in certaine, viz. two hundred 
fiftie three pounds with the coſts. So as here the 
judgement was compleat and full, viz. to recover 
the (aid lumme, bur in the other caſe the judge- 
ment was had upon a demurrer,{o as the damages 
not being known, it was generally that the plain- 
tifte ſhould recover his damages againſt the defen- 
dant, Sed quia neſcitur que damna, &'c. becauſe it 
appeareth not to the Court what che damages 
were, therefore a writ was awarded to enquire of 
damages, upon the returne whereof executed, the 
judgement was fully and compleatly to be given 
of a (umme in certaine, which ſecond judgement 
it appeares not by the book in what manner it 
was entred, and therefore might perhaps be then 
agreeable with the other. And that the ſaid firſt 
judgement before damages enquired of, is not a 
plenary and full judgement , but an award of 
judgement hath been divers times reſolved, and 
that therefore any defe& aftd inſufficiencie in the 
declaration may bee ſhewed time enough after 
the firſt , and before the ſecond judgement- Yea, 
if the 122g dic before the on 
ment, though after the firſt the a&ion fallerh to 
the ground : So if the defendant die, otherwile of 
death after full judgement. Bur this notwithitah- 
ding, and howſoever it there were done upon the 
ſecond judgement, me thinks it were righter and 
ficrer that the firſt judgement ſhould exprefle that 
the damages ſhould be had and levied out of the 
reſtators goods, for whom and in whoſe right the 
EXEcutor 15 ſued, An- 
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Another caſe there is wherein the judgement So hy rent 
maſt be, as it ſeemes, againſt the executors owne ye _ 
goods, vi. in an ation of covenant for a breach qa, Co: 
of covenant ſince the teſtators deach; for ſo was it lib.z,fol.zx, 
held both by all the Judges of Common Pleas, = _ is in 
except the Lord Dier, and by the pregnotaries in | * bra _— - 
the late Qyeenes time, where the caſe was of an getr, MI. 14. 
houſe upon the leaſe negligently burned in the & 15, Elizs 
executors time, for which damages onely were to 
be recovered. And ſometimes where the execu- 21. Tacrs: 
tor himſelfe is ſo to beare the burthen, I finde 2200.0 b. 
the pmens entred, that the ſumme recovered He terris & 
ſhall bee levied of the lands and goods of the carallis, && 
eXecutor. 


CHAP. XVIL 


Of women covert Execators. 


Here being two kind of perſons who have 
ſome diſability upon them, wiz. Femme co- 
verts, or married women and infants, tou- 
ching whom we find in many places queſtion and 
diſcepration in our bookes ; Wee will conſider of 
them by them(elyes, or apart from others, yer not 
joynting them together neither, but each by him- 
felfe ſeparately. 
Firlt therefore of Femme coyerts , touching 
whom we will conſider theſe three things : 
Firſt, whether they may make Wills and execu- x; 
tors, with or without their hasbands aſſent, and 
how, where, and in what caſes. 
Secondly,whether they may be made executors 2. 
without their husbands affent, or how their huſ- 


bands may hinder its 
--"" Thirdly, 
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'Þ Thirdly, what aQts-in execution of the execu- 
torſhip they may doe without their husbands, or 

nm, their husbands without them, | 
A woman married, or femme covert,we know 
is Sub poteſtate wviti, cui in vita contradicere nen po- 
teſt , as ſaith the writ given by the Law to the 
wife for, recovery of her land after her husbands 
Sola ſecre- death, being alicned by him. Therefore it is that 
reexennare, Judges, when awoman is to acknowledge a fine 
of any land, doe examine her apart from her huſ- 
band, to know whether ſhee be willing; or come 
to doe.it by the compulſion of her husband-: It is 
therefore hard for her to have freedame of will, 
and conſequently freedome to make a Will. Be- 
Debts ex. ſides, all her moyeables or goods perſonall, which 
cept which ſhee had at the time of. her. marriage, otherwiſe 
are not pro« than as executrix, or, adminiſtratrix,are by the law 
perly good, ,orally deveſted ont of her, and ſetled in the huſ- 
band as fully ipſo faffo upon the very marriage, as 
any other that were his owne before : Of theſe 
therefore ſhee can make no diſpofition , no more 
than of other her husbands goods, But in caſe 
ſhee dog by will bequeath them, although the 
will and gift be void, yer if the husband, as the 
5. Edw. 2, cale was in the time of Edward the ſecond,doe af- 
Fitz- deviſe, ter his wives death conſent to this her will and 
2:0 ifr, .by delivering of the goods bequeathed after 
Fer death, or :f{:nting that the legatee take them 
by vertue of ſuch will and gift ; this amounteth 
to a ncw gift by the husband, If a woman have 2 
leaſe, an eſtare by extent, a wardſhip, the next a= 
voydance of a Church, or other chattell reall ; 
thele are not deveſtcd out of her into her husband 
by marriage, bur in caſe thee over-live him, they 
continue to her as before, no alienation or altera- 
tion having been madeby the husband, who had 
power 
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erto diſpoſe of them by gift in his life-time, 
Gough not £y his will z yet Fich a woman in her 
husbands life-time could not of or for theſe 
things , without her husbands aſſent, make an 
executor or Will, but ſhee dying before him, they 
would, by the operation of law, accrue to him. 
And here then obſerve a caſe,though not frequent 

yet full of miſchiefe when it happens : Suppoſe 
that a woman indebted a thouſand pounds, and 
having leaſes and moveable goods to the value of 


' three thouſand or foure thouſand pounds, marri- 


eth with 1.8. and then dieth before the debt bee 
recovered againſt her: in this caſe the husband* 
ſhall have and goe away with all this value of his 
wife, and is not in law lyable to pay one penny of 
her debts , becauſe he is neither Fe executor nor During hee 
adminiſtrator : What the Chancery could doe,or lite he js,but 
rather what the Lord Chancellor or Lord Keeper ®*afrers 
would doe in this caſe, I will not take upon mee 
to ſay or determine. Another ſort or kind of 

oods, or rather intereſts a woman may have,viF. 

ebts or things in a&tion, which as the former are Bur the huſ> 
not deveſted out of her by marriage into her huſ- band may 
band, nor yet can ſhee thereof make an executor _—_ 
without her husbands aſſent, although they be them. 
one degree farther from the bacbenT , than the 
ſaid chatrels realls, for that though the husband 
doe overlive the wife , he ſhall not bee intitled to 
them as to the former : Bur if his wife make him 12.H.7.f.22. 
executor, as thee may, or if after her death he take The husband 
adminiſtration of her goods, then as he is thereby borer mob 
intitled to them, (o is hee lyable alſo to pay her as execurve 


debts aut of the ſame, when he ſhall have recei- rohiswife. 
ved them. So the is of- 


p for 
Laftly, Dato, that a woman convert is execu- ama nePaad 


trix to ſome other perſon, and in that right hath and to fa- 
O : goods ther, &c. 
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goods moyeable z theſe are not deveſted out of 
her, becauſe ſhee hath them not meerely to her 
owne uſe, but as repreſenting the perſon of ano- 
ther ; But whether then may ſhee without her 
husbands licence or aſſent in reſpeR of her being 
an executor, and for continuation of this execu- 
torſhip make executors, and conſequently a will 
or not ? Hereabout hath beene much diverfity of 
opinicn : Some bockes generally ſpeake that the 
wife may make an executor, but ſpeake nothing 
of the husbands afſent, whether neceſſary or nor. 
Elſe-where we find it mentioned, rhat if the hus- 
band after the wives death countermand (ſome 
bookes falſe printed ſay command ) the proving 
24.H.8.s. of his wives will, then ir loſeth all force, or be- 
Bro. Teſta- commeth void and of no yalue : bur in this caſe 
ments21- js no mention in what ſtate this wife ſtood wit, 
whether ſhe were executor or not,no nor ſo much 

as whether thec had any thing in ation or chat- 

tell reall or not, ſo as nothing in particularity can 

18.E.4.f 11 be grounded upon that caſe. But there are expteſſc 
_ opinions that the husbands aſſent is abſolutely 
'"Y neceſſary even in this caſe, ſo as without irthe 
wives making an executor ſhall be mcerely void, 

and conſequently, hee to whom ſhe was executor, 

ſhall now by her deaih be dead intcſtate. And of 

this opinion was Babington, chiete Juſtice in the 

4H.6 f, 31. beginning of Henry the t1xt his time 3 Yet contra- 
ry hereunto was the opinion of Fineux chiefe Jus 

12.H.7.24.b (tice in the time of King Henry the ſeventh, wit. 
that where-the wife is an executor ſhee may alſo 
Tit.Divif.f. make a will and an executor without any conſent 
27. or alſent of her husband. And to this opinion 
doth Maſter Perkins aftcr conſideration of the 

Hill 29. Eli. bookes on both fides incline, But ſome will lay 
n com Ba. [hat Gince all this inthe late Queenes time ow 

at 


29H. E.t.29» 


In” 


Met 
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it of } hath beene contrarily reſolyed, wiF. in the caſe 
betweene Andrew Ognell plaintiffe, and Ynderbill 


) 
—_ and Apleby defendants, in the end of which Caſe, 
her | itis in exprefſe termes ſaid to have beene then re- 
eing | ſolved thata Femme Covert or married woman, 
ecu- could not make an Executor without the conſent 
will | of her Husband. To this I anſwer that this Cale cook liv, 4 


yof | is to be conſtrued with relation, Ad materiam 5. b, 
"the | ſubjefam, viz. to the matcer, and point 'in que- 
ing ſtion, and under conſideration 5 which was that 
not, | ſtate of a woman whereof we have before ſpoken, 
us a one having things in a&ion debrs or ducies 
»me | to herbelonging, 3s therein particular it was arre- 
rages of rent due to the woman before marriage, 


ing 

-be- | As for the point of a woman executor to ano- 
caſe | ther perſon, it was never in that Caſe, under dif- 
viz, | ceptation, no nor once mentioned in the debate 


uch } or arguments thereupon. Now conſidering the 
at- | veryforme, and phraſe of judgements at the com- 
can | mon Law, which are thus, viF. Ideo conſuleratum 
eſe | eff per Curiam, &c. not Adjudicatumeſt, that is, 
rely | It is conlidered by the Courr, not in ex reſſ: 
the | termes, that it is adjudged : This I lay well ob- 
zid, | ſerved (as to me it ſeemes very remarkahle ) gives 
ror, | us to know that no more is adjudged then is con- 
1 of | fidered of, the judgement being contained, an4 
the | claſped up in the word Conſideratum eſt, Where- 
ra- | fore lince in Ognells Caſe, the point of -3 woman 
Ju- | coverts ability in Caſe where ſhe is an Exccutar z 
vite To make a will, and Executor hath not beene 
iſo } conſidered of the eyes, tongues, nor thoughts of 
ent the Judges, being not once ſet wpon it ; It can- 
jon | Not be, that that point is there reſolved or ad- 
the | judged. Beſjdes, even ina few words expreſling 
ſay | asto me it ſeemes, the reaſon of that reſolution, 
his | it appeares not to have beene the intent of the 
ath O ; Judges 


214, 


The Office of 

Judges, that the ſame ſhould reach or extend to 
this Caſe, of a woman covert executor : for it is 
added (' as the reaſon of the judgement in my 
conmbeny ) that the adminiſtration of the wives 
goods doth of right belong to the husband,which 
amounts to this in my underſtanding, wi that 
where the wives making of 'a will, and conſe- 
quently of an executor, may be prejudiciall to her 
husband, and prevent him of ſome benefit or ad- 
vantage, or tend to his loſſe, and diſadvantage, 
there it ſhall not bee available or effeQuall with- 
out his aſſent, and therefore not in the Caſe of 
her,who having debts or duties to her due,would 
by making another to be her Executor exclude or 
pronncs her husband from that benefit, which to 
im ſhould pertaine as adminiſtrator of her 
oods. Now as for the goods debts or credit to 
er as executor to ſome other pertaining no bene- 
fit cond redound to the husband, by having ſuch 
adminiſtration of his wives goods, for thoſe 
ſhould goe, and be to the next of kinne of the 
wives Teſtator taking adminiſtration De bonis 
mon —_— of him, if ſhee have no Execttor, 
and therefore her making an Executor as wang 
theſe brings no hurt or prejudice to her husband, 
and ſo is out of the reaſon of Ognells Caſe. Since 
then it is ſo, and fince the Law favoureth wills, 
and it was by implication part of his will who | 
made her Executor, that ſhee ſhould have power 
to continue his Executorſhip by making another 
to ſucceed therein after her deceaſe for perfor- 
mance of his will ; why ſhould the Law give to 
the Husband who can receave no prejudice there- 
by, power to give impediment thereunto 3 for 
Fruſira eft inutiljs potentia, even reaſon it (elfe 
frames, and awards againſt him in this = a 
are 
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\Quare impedit, or rather a Non impedret, as to met 
ſeemes. Wherefore to conclude, I take it that the 
opinion of Finewx is good Law in that poinr of a 
feme covert Executor, though not in the other 
point, where ſhe only hath debts, or things in 
_ ro her ado for _—_ the (aid reſo- 
ution in Ozneils Cale, nded upon good rea- 
ſon, gives a Carisfattion to Jer from Fineux, 
who making no difference berween the caſes held 
the Husbands affent needles in both. Pofao then 
that the wife of I. «having debts due to her (cl te 
and being alſo Executrix to [. D. makes withont 
her husbands afſent, I. N. her executor, and dy- 
eth, what ſhall we now ſay ? ſhall we ay, that as 
touching the goods, and credits, or things in 
aQion to heras execu:rix of I, D, pertaining this 
will ſtands good, and I. N. as her Executor may 
prove it contrary to her huſbands will 3 and thar 
as to the credits to her ſelfe in her owne right 
aining, the will is voyd, and thereof her hus- 
and may take adminiſtration? Shall the dye both 
teſtate, and inteſtate with a will, and without a 
will ? ſhall ſhee have both an executor, and admi- 
niftrator > why not ?to ſeverall purpoſes aſwell as 
'where an executor is made onely for one particu Note. 
lar thing or one place,the Teſtator may elſewhere 
dye inteſtate : and fo where the executorſþip is 
divided, as before is ſhewed, and one to whom 
part is committed will prove the will, bur the 
other to'whom other part of the executorſhip is 
committed will not take it upon him, here muſt 
needs bee a dying for part teſtte, and for part in- 
teſtate, 
As for'the ſecond point, viz. wives or women 
coverts being made executors, and ſhaving the 
a office of executorſhip put upon them againſt their 
re ; husbands 
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husbands will, there hath alſo beene diverſity of 
opinions. In the time of King Edward 1. Brah. 
Juſtice ſaith ſhee may exgcutor without her hus. 
band, and the adminiſtration ſhall bee delivered 
to her onely. And I thinke he meant that this 
might be without the conſent of her hasband or 
whether he would or not, for ſo it is (aid in the 
time of King Henry the ſeventh to be the Law 
ſpirituall, and indeed in Courts ſpirituall no dif- 
erence 1s made betweene women married, and 
unmarried, for ought I can finde ; there a wife 
ſueth, and is ſued alone without her husband ; 
he intermedleth not, nor is intermedled withall 
touching the things pertaining to his wife. But at 
the common law it is otherwiſe, and there as 
Bryan Chiefe Juſtice ſaith, a wife without the 
aſlent of her husband cannot bee executor, hee 
meaning thereby that the husband may oppoſe 
and hinder it : he ſuch a one may be named ex- 
ecutor in and by a Will without the knowledge 
of her husband : let us then ſee how after the 
death of the teſtator, the husband can hinder her 
roving of the Will or intermedling to admini- 
ay 4 it may be a matter both of much trouble 
and danger to him,to have the executorſhip faſten 
upon his wife, and conſequently _ himſelfes 
On the otherlide, it may bee a benefit and advan- 
rage to the husband, and therefore wee will alſo 
conſider, whether husband maythough his wife 
would reſuſ:) aſſume the exccutorſhip and faſten 
it upon her, The tcſtator therefore being dead, 
and fame or common bruit carrying it to the Or- 
dinary, that the wife of I, $. is made executrix, 
if ſhe come not in gratis, or voluntarily to prove 
the Will ; Proces or a citation 1s to bee ſent out 
of the ſpiritual] Court againſt her, to enforce her 
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of comming in to take on her the executorſhip.” She 
th. comming may cleerely, as well as any other per- 
$- ſon ( eſpecially if her husband concurre with her 
ed therein) refuſe this office, truſt and charge, ſo as 
is if there bee no other executor named, the Ordi- 
Or | nary muſt commit the adminiſtration : If thee 
ie )} ſhould not come and appeare, ſhe ſhould bee ex- 


communicate as [ take it, notwithſtanding any 
allegation or intimation by her husband of his 
unwallingneſſe to have her take upon her the exe- 
cutrorſhip. But ſuppoſe ſhe doth come into Court 
and offers her ſelfe ready to take the executorſhip 
upon her, and on the other fide her husband ex- 
prefleth his diſaſſent thexeunto, praying that ſhce 
may not haye the execution of the Will co her 
committed, what will then bee done ? This 1 
confeſle pertaines to another learning,and not to 
Es that of our profeſſion ; but foraſmuch as I find 

that in the Courts ſpirituall a wife ſtands in the 
| ſame plight and ſtate as a woman ſole, the hus- 
band not intermedled withall .in the affaires 
of the wife 3 Therefore doe I conceive that in 
that Court, the husbands refuſall will not be of 
force to hinder the committing of the executor- 
ſhip to the wife not refuſing, at leaſt if there come 
not a prohibition to ſtay the Spirituall Courts 
ſuch proceeding : but whether a prohibition bee 
| in ſuch a caſe to be granted or not, as I find no 
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reſolution in my bookes, ſowill Lnot take upon 
me to reſolve, This ſtands cleere inthe rules of 
the law of England, that the wife is under the 33-H-6.3:. 
husbands power, and cannot contradi& him in --."__—_ 
pieading and doing other a&ts even touching her ** * 
owne Freehold : nay ſhe cannot take lands nor 7H, 9.243 
goods by gift or conveyance, without her hus- 
bands allenr, as' the law hith beene, and for 
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ought I know is taken. But if once the Will bee 
proved, and the executionthereof committed to 
the wife, though againſt her husbands mind 
and conſent, I thinke it will ſtand firme, and the 
husband and wife being after ſued cannot ſay that 
ſhe was never executrix, and I doubt whether 
the wife adminiftring without the husbands pri- 
vity and affent, although the Will be not proved, 
doe not conclude her husband as well as her (elfe, 
from ſaying after in any fuir againſt them, thac 
ſhee neither was executor, nor did ever admini- 
ſter as executor. Yet perhaps this adminiſtration 

m.H.6.4+ by the wife againſt her husban''s minde, will as 
The = againſt him bee as avoyd aR, elſe cannot I ſee 
_ 43g how Brians opinion behire cited, wit. that the 
ordidnot Wife ſhall not be an executor, without or againſt 
adminiſter her husbands mind, can bee law, On the other 
gm g fide if the husband ot a woman, named executor, 

Mas Would haye his wife to take upon her the execu- 

band. rion of the Will, 'and to prove the ſame, but ſhee 
will nor aflent thereunto ( wiſhing perhaps that 

23-H-6.31. gaine and benefit rather to ſome of her kindred 
The busband y way of adminiftration then to her owne hus- 
—_ barid by her executorſhip : as ſometimes wives 
provethz accord not well with their husbands) in this caſe 
will for his I thinke the Court Spirituall will not faſten the 
wife, executorſhip upon the wife againſt her will. But 
its, that the husband though the Will bee aot 

oved, doth ' adminiſter as in the wives right, 

nn againſt her minde and will, ſhall ſhe be now 

hereby bound and concluded, fo as after ſhee can- 

not decline or avoid the executorfhip : and ſure- 

lyI thinke that during her husbands life, ſhee 

ſtands concluded at the common law, for that 

there fhee ſhall not be, nor can be ſued alone as 


exccutor,and then being ſued with him ſhee muſt 
joyne 


| 


ee joyne in plea with him, it. that ſhe neither 

o was executor, nor adminiſtred as executor, and 

d then this a& of her husbands igiven in evidence, 

e will as I cake it, cauſe rhat the yerdi& be found 

t againſt her, notſo after her husbands death : then 

r | '  ſhemayrefuſe, as the Lord Dyar ſaith, and citeth 1,r1,Dy.a66 
- as reſolved. Theſe things I thought good to offer Þ. there is 

> to conflidetation, 'and ſo leave them Without reſo- _ 3'H. 

, lution, "Difference perhaps may be, where a wo- wor ng 
5 man ſo made executor taketh an husband after 


an F.xecutor. 


the teſtators death, before either proving ot refu- 
ſing to prove the Will, and where the is made ex- 
ecutor during the coverture, as thereisin caſe of a 
diſcent of her land to the heire of a diffeaſor ; for 
when there is gpon her ſuch a ſtate of eleRion, ſhe 
marrying before her reſolution or determination, 
doth upon the warter deliver it into the husbands 
hands : no ſo where it firſt findeth and falleth 
upon her in the tate of ceverture : if the husband 
were indebted to the Teſtator, this making of the 
wife executor is as I take it, arelcaſe inlaw, as 
well as if ſhe were the debtor, bur if after the te- 
ſtators death ſhee doe marty fuch a debtor, it isa 
devaſtarion. 
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The third Potyt, 


Touching the adminiſtration or execution of the Office 
of executor by a Femme covert nd 
husband: 


E will now cometo admit the e&ecuti- 

on of the will aſſumed by concurrent 
conſent of husband and wife, and the will proved 
with both their likeing in the wives name, and 
examine what afts the wife of her ſelfe is able to 
doe, and what her husband without her. 

It hath been conceived by many of old, and by 
ſome of late, that if a Femme covert or marricd 
woman exccutrix releaſe a debt of her teſtator, or 
give away the goods which ſhe hath as executor, 
9-H.4f. 13, or deliver a legacie bequeathed, it was firme and 

ood, and on the other fide, that her husbands 

See 13.H.6 4 gift or releaſe was of no value, for that the admi- 
Inderthe niſtration or execution of the will is committed 
plea ſhall be | the wife only, and ſome haye gone fo farte as 
_ _ " to ſay that ſhee may ſue or be ſued without her 
niſtred and husband ( in the Courts of Common Law, I 
replic. that mcane, for in the Spirituall Court it is true the 
_ hach al- 1,:band is not joyned with the wife inſuit) but 
non the law is doubtleſle in all thoſe points contrary, 
the husband. as not only ſome opinion alſo was of old, viF. in 
the time of H. 7. but alſo hath beene in the late 

Queenes time reſolved, for otherwiſe, if the wives 

gift or releaſe ſhould ſtand good, her a& might 
exccedingly endammage her husband, and make 

his goods lyable to the creditors, the teſtators 

ſtate being waſted by the gifts or releaſes of his 

wife, Wherefore it was held in he ſaid late caſe, 

that unleſſe due payment were made to ſuch wo- 

men 
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men covert executors, their releaſes or acquit- 
tances be void, and fo alſo therr gifts and grants : 
yea it was then held that the husband of the wite 
exccutrix, may give goods or make releaſes of 
debts at his pleaſure. But doubtleſle by marriage, 
neither are « goods though perſonall which the 33-HM.6a3-r 
wife hath as executor, deyeited out of her and 
ſerled in her husband as her owne goods are ; nor 
if ſhe dye, hall they acrue to the | 43 er ifno 
alteration were of the property, but ſhall goe to 
her executor or tothe next of kin being admini- 
ſtracor of her teſtator if ſhe haye no executor, and 
ſo wasit held in the firſt yeare of Queen Mary:Yea 
though for any other goods which the wife had 
in her owne right before marrying, the husband 
alone without naming the wife may maintaine 
an ation of treſpaſſe ; yet touching ſuch goods as 
the wife hath as executor the attion mult bee 
brought in the names of the husband and wife to 
the end that the dammages thereby recovered 
may accrue to her as executor in lieu of the 
goods. So alſo mult the replevin for thoſe goods M.z1. Elin 
be in both their names. But although the hus- mn —_ 
band bee thus named with the wite, yet princi- _ -n | 
a . . . 3 

pally is it the ſuirof the wife, and therefore in muſt bein 
ſuch aRions or in debt by husband and wife,ſhce the right of 
being executor, 1f it come to tryall by Jury, the his wite ex- 
husband being an alien, yer ſhall he not have tri- ira." 
all per medietatem (ingue or alienigenarum, that is, ror,Manfilds 
by halfe aliens, as in other caſes : Caſes where an calc. 
alien is party to a ſute is'to be had. And whereto __ an 
a wife made executor, power is given to ſell land ns 
of the teſtators ; ſhee may (ell to her owne hus= 
band, as was reſolyed in the time of King Henry 10.H.7. 20, 
the ſeventh, whete the Feoffees ( it being land 
ſerled in uſe ) were committed to the om 

hat 
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Bro.Juſt. that they would not execute an eſtate to the hus- 
Cui in vita band, according to the wives ſtate, But of this I 
A $hce may much maryell, the Law intends the wife ſo 
— buy under the husbands command & ſubjeRion, that 
not $0 him, If holds not her diſpoſition of land to him by will 

free,nor theref >re of force,and how ſhall thisthen 

be conceaved to be but apartiall (ale ; yet volente 
—_— Juft- non ſit injuria, and he that will, put ſich power 
Paic3 = into'the hands of a woman under coverture, doth 
Eliz.& 34. i a manner ſubjeR it voluntarily to the husbands 
3+ will. Andit hath beene held byſome, that even 
_—O in an infants or femme coyerts conveyance in ſuch 
__ —— 4M caſe of neceflity ſhould Rand firme and unayoy- 
to them that dable, becauſe of the condition expreſle or im- 
it be good. plied, that the ſtate ſhould be. yoid, if no ſuch 


conveyance made. 


Touching infants, and their making or being 


EXECULOTI. 


Bens now to conſider of diſability by age, 
for want of yeares in perſons making or be- 
ing made executors : Let us fuſt take view of the 
ſeverall ages of men and women to ſeverall pur- 

poſes materiall ir, the lawes judgement and reſ(- 

pea. And firſt, ronching a woman : Wang ford 

I in Hey the fxth Ris ume thewes, and other 
35.H-6.41-b- bookes approve that ſhe hath 1x (everall ages, reſ- 
pected in and cy che law, As firſt the age of ſeven 

yeares, for her fathcr to haveaid of his tenants 

to marry her, Next nine yeares ro deſerve dower, 

2+ that1s, that in caſe ſhe bee of thar age at the time 

of her husbands dearh, the ſhall be endowed, bur 

not if ſhe be any thing under thoſe yeares 3 the 

Law being Phylically informed that a woman at 


thoſe yeares may conceive a child, but not row 
cm, 
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them. But of ſomewhat different opinion was,as 
it ſeemes, the Parliament in the late Queenes 
time, when it was made felony to have unlawfull 
carnall knowledge of any woman child under the 

e of ten yeares, it being then conceaved, as I 
thinke, that no ſuch could conſent. "The age of 
twelve yeares is a womans time for aflenting or 
diſaflemting ta marriage in more tender yeares 
had. For 5 it appeares by diyers dockes alchongh 
Mr. Ljttleton have here no diſtin&ion berweene 
male and female. The age of fourteen yeares is a 
womans time to bee in wardſhip or not, ſo as if 
ſhe be anything above thoſe yeares, at the time of 
her anceſtors death, ſheer eſcapeth wardſhip. The 
age of laxteen yeares is her time of comming out 

wardſhip, being once fallen under it, for al- 
—_ had ſhee beene full fourtcene, ſhee had eſ- 
caped it z yertnot ſo being at the time of her an- 
ceſtors death, her wardſhip laſteth till fixteene 
yeares, except the Lord ſhall ſooner marry her. 
And laſtly, the full age of a woman whereby ſhee 
i$ inabled firmely & unavoidably to make grants 
or conveyances is one and twenty yeares, as well 
as for the male, before which time, be it that ſhe 
being (ole, make a feofment or other conveyance, 
or being married alien her land by Fine, and her 
husband of full age joyne with her, yet is it in- 
firme and wake. 

Now of the male, or man, the firſt age mate- 
riall and ſetled]y reſolved en, is twelve yearecs, for 
at that time each male is at the Leet to (weare his 
fidelity to the King 3; this women doe not, and 
therefore are they never ſaid ro be outlawed, but 
to bee waived, becauſe they have not this admit- 
tance into the Law which males have. This hath 
beene, as I thinke, the ground of that _ 

at 
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That women are lawlefle creatures, 

The ſecond age of males is fourteen yeares, 
accounted by the Law, the age of difcretion, 
eſpecially materiall ro two purpoſes, v#. Firſt, 
that ifone under that age commit an a& amoun=» * 
ting to felony, yet is he to ſtand free from the at- 
_ and —___ incident to a m_ ; Re- 
gularly it is thus, but 7on e qur falliz, one 
of much lefſe yeares funk. amb ek of 
diſcretion and diſcerning, ſhall incurre the like 
attainder as one of full age,as was reſolved in the 
time of King Henry the Grd touching an in- 
fant but of the age of nine yeares, who Sopng 
killed another boy of like age with his knife, an 
then hiding the ſlaine boy,and excuſing the blood 
found upon him, by ſaying that his noſe had 
bled : It 'was held by the Judges that he was to 
be hanged as a felon, his ſuch non-age notwith- 
ſtanding. Theother point, touching which, this 
ave of fourtcene yeares is eſpecially materiall, is 
touching 2n heire of lands held by ſocage 3 for in 
caſe ſuch heire bee under that age, hee is to be in 
ward to the next kin, but if he be of that age, he 
isnot tobein ward at all, for that the law judgeth 
him to be of diſcretion ar thoſe yeares, and there- 
fore a Guardian in Socage being in cffc& but a 
Bayliffe accountable, hee hath no necd of ſuch an 
one, other than ſuch as himſelfe ſhall chuſe. 

The thi:d age in and touching males materiall 
is fifteene yeares 3 for every Lord of a Manour ; 
or one having Frecholders in Socage, or by 
Knights Service, when his eldeſt Son commeth 
to that age, viz. fifteene yeares, is to have of 
them yd for the making of him a Knight, to- 
wards which eyery one holding by a whole 
Knights Fee is to pay twenty ſhillings, and ſo wy 
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rably for more, more | Fane leſſe, leſſe: and eac® 
holding twenty pound land in Socage, is to pay 
the like Bn {pour ſo ratably for _ or lefle 

The fourth age of males, is the full age of one 
and twenty yeaies, Which maketh him free from 4 
wardſhip, _ lands held by Knights ſervice 
deſcended unto him : And alſo makes him able 
to alien lands or goods, makes firme his bond, 
ſtatutes, recognizances , &c. for although at 
fourteene the law judge him of diſcreiion, yet 
doth it not hold him fully ripe till one and 
rwenty, 


The laſt age of males reſpe&ed by the law, is oh J 
ſeventy yeares, at which time Sheriffes a:e to for- — 
beare to impanel! chem in Juries,and in caſe they &0.toexempe 
doe not,ſuch old man may have a writ to the She- from bein 
riffe, grounded upon the ſtatute for that purpoſe, — 
made in the time of King Edward the firſt, com- hs fon % 
manding ſuch Sheriffe to forbeare the impanel- 1abourers 
ling of him z and he may have an a&ion to reco- 23 t-3. c. I 
yer damages upon that ſtatute : This is cal- +2-capr38. 
led by moſt a writ of Dotage, a word, perhaps, My nn wg 
anciently taken in a good and favourable ſenſe, 

Pro dote etatis, v7. a gift, privilege, or exemption 
allowed to age in favour thereof , ad as a bencfit, 
Having thus by way of ingredient or introdutti- |. - 
on taken view of theſe ſeverall ages, let us now ae wang 
ſee wherein and how age is material], touching reaſon, for 
them who ate to make or to bee made executors, onemay 
and what age required thereabout. Maſter Perkins m__ an ill 
ſaith, that one of foure yeares old may make a ſpeciall, . al 
will, and conſequently executors ; and his rea- ving a childs 
fon, becauſe the executors being to account bc- dirafion fot 
fore the Ordinary, it cannot be intended bur that ©is doings: 
the goods ſhill be diſtributed for the good of his | 
foule : He ſpeakes as if hee only made an execu- 
P ror 
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tor by his will, but did not bequeath any thin 
but mA all to the executors CN + Fra 
cretion, whieh is not uſuall, though feſible, as 
before 1 have ſh:wed, or (aid at leaſt» But admir 
it were ſo, and no bequeſt at all contained in the 
will, yet fince at that age an infant hath no diſ- 
cretion to elect a fit perſon to diſtribute his goods, 
money, and other things ; nonor to make conti- 
nuation of an executorſhip to another, to whom 
rhaps the infant was executor : I cannot ſee 
that his will ſhould be of any force, bur if he bee 
of the age of 14.years,being the age of diſcretion, 
in the judgement of law, then I ſhould hold him 
able to ns 0 a will, although yet he be an infant 
till twenty one yeares, _ can make no gift of 
land nor goods which ſhall be of force. And Ba- 
bington clijefe Juſtice, to other purpoſe makes like 
diſtinftion betweene an infant of ſuch tender 
yeares, and one come to the yeares of diſcretion. 
So alſo as before wee ſhewed, is it in the Caſe of 
fellony. And that way alſo ſounds that which 
Hanck : fayes in Henry the fourth his time, viz. 
that an infant of 18. ycares old may be a difleiſor; 
as implying that his yeares may be ſo tender, that 
as Candiſh ſaith of an infant in Edward the third 
his time, hee is not tobe intended able to know 
or diſcerne betweene good, and evill, me thinkes 
therefore hee ſhould be at the leaſt of the age of 
diſcretion, viF. 14. yeares who ſhould bee able to 
make a will, and conſequently an Executor. And 
the cuſtome for an infant of 15. yeeres old to be- 
queath by will hath as to me it ſeemes, affinity 
with this opinion, though there the Caſe was of 
land in a borough deviſable by cuſtome : and thar 
way reflecth the Caſe inthe time of King Hen- 


ry the fixth, where it was ſaid that an infant un- 
we der 
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der fifreen yearesof age ſhould not wage his law, 
vi7. take an oath ro acquit himſelfe ot a debt or 
excuſe his default in an ation reall. And further 
reaſon of this opinion will ariſe out of the conſi- 
deration of an infant madean executor. 

. Now touching an infant made executor, how 
young ſoever he be, the making of him (o is not 
voyd, but yet the execution of the Will, which is 
the performance of the office of Executor ſhall 
not be committed to him till he come to the age 
of ſeventeene yeares by the law (pirituall, and till 
then {for that he is not able to ; an the part of an 
Executor,) adminiſtration is to be committed.rq 
ſome other ; yet if itbce a woman intant who is 
ſo made executrix , in caſe ſhe be married to a Co.lib.s.fo, 
man of ſeventecne yeares old or more, now is it 39 Þ 
as if ſhe were of that age, and her husband ſhall 
have the execution of the Will, and if admini- 
ſtration were before committed during the mino- 
rity of the woman, it ſhall now = as is (aid M- 4r. & 
in Princes Caſe, Yet I doe a little marvaile at #** 7+ 
theſe opinions, conſidering that theſe things are 
managed in the Spiritual Court,and by that law 3 
and jt intermedlcs not with the husband, in the 
wives caſe ; now by that Law,and not our Com- 
mon Law, comes in this limit of ſeventeen yeers. 
And I have feene it otherwiſe reportcd in, and Cg1,;,f.29. 
touching the laſt point. Bur paymer 

Further touching infants executors, and under 5 to bee 
the age of ſeventeene yeares this is to bee no- ID 
ted, wit. that ſuch an one is notable as an exccu- and not to 
tor to allent to a legacie, ſo as it may by vertue the admini- 
thereof ſettle in the legatce. Alſo if adminiſtra- ftraror. M. 
tion bee during ſuch minority committed with <———x 
{peciall words of reſtraint or limitation,viz. that rep. 64. Co. 
it is done to the uſe or profit of the infant execu- lib.g.to. 29. 
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tor, then no ſale of leaſe, or goods, or aſſent to le- 
gacie, by ſuch adminiſtrator, will bind or preju- 


Co.lib,6. f& {ice the infant executor 3 but otherwiſe, pw 


if the adminiſtration during the minority be com- 
mitted generally. And if the reſtator himſelfe, 
making an infant Executor, doe alſo appoint an- 
other to be his executor during his non-age, ex- 
preſſing it to be only for the benefir, and behoofe 
of the infant executor, I doubt whether this tem- 
porary executor ſtand any whit reſtrained from 
what p<rtains to the power of an abſolute execu- 
tor, for there may be perhaps difference between 
him to whom the owner of the goods commits 
the government of them, though but for a time, 
and in ſpeciall manner, and an adminiſtrator ſo 
ſpecially made by the ordinary , another being 
preſently by the will of the owner or teſtator to 
have the etnbe, in whom for a time le- 
gall defe& is found. But now let us paſle over 
this age of (eventcene, and conſider of the infant 
betweene that time of his being admitted to take 
upon him the executorſhip, and his accompliſh- 
ment of his full age of one and twenty. Firſt then 
ſuppoſe that he doth releaſe a debt due to his tefta- 
tor, whether ſhall this be good to bind him, and 
to diſcharge the debtor as well as if the executor 
had been of full age, he now having proved the 
Will, and being by the Law ipicienl eppidend 
an able executor. And this point comming in 
queſtion in Ruſſells Caſe,in the late Queens time, 
conſideration was had both of divers good rea- 
ſons for enabling of this releaſe,as that an execu- 
tor repreſents the perſon of his teſtator, and in 
his right, and power, doth theſe a&s, and not in 
his owne, and therefore his infancie, which is a 


ſate or condition of his owne naturall ay 
a 


_ Ko —— 


an Fxecutor- 
ſhall no more diſable him than it doth rhe Kin 


a Major or other Head of a Corporation» Allo ,; 1; gr, 
divers Bookes were found to runne that way, as 4x. 21.E. 
well in the caſe of an infant, as of a Femme Co- 13-24+ 


vert, But upon great deliberation in the Kings 
Bench, and upon conference had with the L. An- 
derſon,Manwood and other Juſtices,it was reſolved, 
and adjudged that the releaſe of an infant execu- 
tor without payment of the debt or duty would 


not bind or barre him, firſt for thar if ir ſhould, it ©.1;6,;, 
would be a waſting or devaſting of the goods of fl.27. 


his teſtaror, and ſo would charge his owne goods» 
Secondly, It would bee a wrong which an infant 
could not doe by his releaſe, Thirdly, It was no 
purſuit nor performance of the office or duty of 
an executor , but the contrary: And upon this 
judgement a writ of errour was brought in the 
Exchequer Chamber, where it was agreed by all, 
that the releaſe was not effcuall nor binding, fo 
as this point now had the reſolution of all the 
Judges of England. But it was agreed, that if pay- 
ment or ſatisfation had been made, then the in- 
fant executor might have made a good acquit- 
tance, and diſcharge, and indeed payment it ſ(elfe 
it proved, brings diſcharge enough, except in the 
caſe of a lingle Bill ; Note thac « principall ſe 
adjudged was not of a releaſe of any debt or duty 
by ſpecialty, but of tieſpaſle in converſion of 
goods found or taken in the teſtators life time. 
Burt Poſito, that this infant had aflented to a lega- 
cie, whether will this bind him or nor ? for in 
the ſaid Caſe of Ruſſell, ic is ſaid that all things 
which an infant doth according to the office, and 
duty of an executor, will ſtand firme z now it is 
part of his office to pay,and execute legacies. Yet 


) fince this aRt amounts to a vaſtation or waſting of 
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the teſtators goods, as well as the other, in caſe 
there remain not goods ſufficient for payment of 
the debts, and conſequently here as well as in the 
other caſe, the infants own goods would become 
lyable to his teſtators debts ; I doubr,and incline, 
that-it is not, nor can ſtand efteuall, for excepr 
in the other wee admit a want or poſſibility of 
want of aſſets or goods, the releaſe could neither 
hurt the infant himſclte, nor doe wrong to any 
other, and that admitted, this caſe is of like pre- 
judice ; yet if this afſet thould bee void, fo alſo 
would be his payment ot legacies, and how then 
were he an able Executor at the age of (eventeene 
yeares to (ue, and to be ſued for debts, and lega- 
cies, and if upon ſuit it cannot bee ſhewed that 
debts will take up all, or diſable the payment, 
then happily he may be forced to pay;Quzre not- 
withſtanding whether theſe a&s though volunta- 
ry ſtand not good upon Bene eſſe or conditionally, 
vie. if there be be{ides goods ſufficient, &c. or 
thatelſethe nonaged executor may have an aftion 
of accompr for the money by him payed to the le- 
xee, and alſo ayoid his affent where that onel 

necdfull. But doubtlefle neither the aſſent of fach 
executor before his age of ſeventeen, nor any pay- 
rent of a debt to him could bee good, — 
ſuch as to or by another Executor, before the 
proving of the Will would ſtand firme and good : 
tor this infant wants not onely proving, but alſo 
ability ro prove his teſtators Will, yea, the Will 
ſtands ſuſp:nded, and the teſtator as it were in- 
teitate, whilſt the adminiſtration ſtands in force, 
{o as during that time nothing can bee done by 
any as executor, and therefore there is great diffe- 
rence betweene the caſes. What if payment of a 
legacie be made to an infant, can he make a ſuffi- 

cient 


p 


an Executor- 


cient acquitfance 3 This I confeſle is beſides the 
point in hand, yet becauſe it concernes infants, 
and executors (though not infant executors) it is 
not amiſle here to caſt ſome thoughts, and words 
upon the point,for that it many times perplexeth 
both executors, and legatees. Firſt , theretore in 
caſe the executor be of the years of diſcretion,v1F. 
fourteene» I hold it cleare that any payment to 
him made will ſtand good, for that the Law at 
that age holds him able to governe, and manage 
his own lands held in ſocage,and conſequently to 
receive the rents thereof, wherefore, whether he 
who makes ſuch payment have any acquitrance or 
not 3 if he haye proofe of the payment, he is well 
enough acquitted from any ſecond payment, and 
if without payment he get an acquitrance, it will 
not ſuffice,the infancie of him who makes the ac- 
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quitrance conſidered. Beſides, if the acquittance Notes of res 


be as moſt uſually they are, but ſigned onely with 
the name of the maker, and not ſcaled, it tis only 


ble acquitrance, becauſe no deed, fo as it nothing 
difters trom proofe by witneſles,fave that it is not 
mortall as they. Bur now if the infant be under 
the yeares of diſcretion, what ſhall wee (ay to a 
payment to him ſpecially , if hee be bu three, or 
foure yeares old, or thereabout : here I think cau- 
tion is to be uſed by the executor generally, and 
the ſureſt way is, if hee feare to keepe it in any 
reſpes, to pay it into the Court, where it is re- 
coverable, viz. where the will was proved ; yet 
the caſe ſo may be, as that this payment may nor 
beat all ſafe for the executor. As put the calc that 
he entred into bond or ſtatute to pay all legacies 
by ſuch a day, to the ſeverall legatees, here I chink 


P 4 not, 


ceits called 


acquittan- 


| ces. 
an evidence or proofe of payment,and no pleada- 


) the payment into the Court Spirituall ſufficeth Quere, 
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not, for that muſt make the receit to bee, with 
fome charge,which is in ſome kind an abatement; 
there I think therefore legally to ſecure the Exe- 
cutor,the payment muſt be toor in the preſence of 
the guardian becauſe of noriture, viz, him or her 
who hath (thongh not as gardian in reſpe& of 
lands) the cuſtody or education of the infant : for 
otherwiſe to pay it into the hands of ſuch a ten- 
der infant ſeparate from any governour, or -_ 
an, wereto expoſe it to lofſe, both for that hee is 
not able to count the ſumme, and for that he yet 
not being come to diſcerning yeares were hike 
with eEſops Cock, to part with pearlcs or coine 
for plumes and tiifles of no value. But in caſe no 
bond nor other collaterall penalty lye upon the 
executor, or in caſe the bond or ſtatute be onetv 
to performe the Will generally , which — 
alters the courſe of payment, which by the Wil 
the Law layes upon executors, then is not the 
executor put to any ſuch payment , nor need pay 
without demand, and acquittance, as in cafe of 
payment, upon a ſingle Bill, or of rent ſeck where 
no diſtreſſe can be taken, nor other penalty in- 
curred : yet in that caſe if demand be, and acquit- 
tance ready to be given,let the executor take heed, 
in caſe he bh bound to performance, that he ſtand 
not upon the invalidity of the 2cquit:ance in re- 
ſpect of nonage, for as I haye ſaid, proofe by wit- 
neſles may ſupply a nullity of acquittance, and 
much more the weaknefſe or imbecillity,payment 
according to the teſtators appointment, being the 
matter which acquitteth the payer, and this the 
executor may have teſtified under the hands of 
divers witnefles expreſſing circumſtances,ſo as all 
dying may continue ſafely from ſecond payment 
as w.ll 2s an acquittance, the witneſſes whereun- 
ro 
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to are ſubje& to mortality, as well as the other, 
But herein Courts of equity do& often interpoſe 
helpfully for them who ſecke not evaſion from 
payment, but only ſecurity in paying, And of in- 
fant executors, and by occaſion thereof, of infan- 
cic in legatories, or legatecs, thus much. 


Of Legacies, 
Av theſe be not recoverable at 1nd by 


the Common-l:w,but moſt noturally at and 
by the Law Eccleliaſticall, yet by ſuits in Courts 
of Equity, as re Chancery and Court of Re- 
queſts,they are often obtained,and of many things 
touching them the Common-l1w taketh notice, 
and hath manifold occaſions fo to doe : wee will 
therefore coni1der thereabout theſe parts or points, 
ſome whereof have been in part before touched 
upon other occaſions: 

Whether any legacie in certaine and lying in 
prender, may be taken,or had, without the execu- 
tors aflent by the legatce, or him to whom it is 
bequenthed ? 

When an exccutor can, or ſafely may pay, deli- 
ver, or aſſent to a legacie ? 

Whether one executor alone may doe it, and 
what if the exc:utor bee an infant or woman 
covert ? 

What ſhal amount to an aſſent of the executor, 
and what to a diffſent or difablement of aſſent ? 

How a Leaſe or chatrell reall may be given 
to one for a time , with remainder to another, 
how not. 

Where an afſent to the firſt or one vart of the 
bequeſt ſhall imply or amount to an aſlcnt tor the 
relidue. 

Oc 
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7 Of the manner of aſlents, and therein of aCl. 
ſents conditionall, 

3 _ What manner of intereſt hce in the remainder 
of a leaſe after the death of another hath duri 
the life of chat other, and whether he may diſpoſe 
of it during that time and how ? 

© Whether this remainder can be defeated by any 
adt of the deviſce for life, or by the death of him 
in remainder firſt ? 

10 By what ads or accidents a legacie may be 
forfeited or loſt, and therein of reyocation, death 

before, &c. 
I Whether the executors aflznt ſhall have relati« 
on to the teſtators death, and ſhall make good a 
grant before made by the a2 
If the execu-. As for the fiſt, we have before ſhewed the aſ- 
corgie iet® ſent of the executor to be neceſſary before any le- 
levatee fark, SaCie can be had, for that debts are firſt to be paid, 
n> rexedie and that the executor is to looke to at his perill. 
arthe Com- But hereto adde a little out of M.Swinborne a lear- 
—_— ned Civilian,who faith,that in caſe any goods be 
MW Coo. in the hands or cuſtody of 7.S. and the owner 
? © doth bequeath them to him, then may he keep or 
retaine them againſt the will of the executor, ſo 
as there be other ſufficient goods in the hands of 
the executor for payment of all debts : but though 
this as it ſcemes would it ſtand in the Eccleha- 
ſticall Law, yet for that no property is transfer- 
red to the legatee without the executors aſſent, 
therfore doubtleſſe the executor may at the Com- 
mon Law recover the thing with-held, or damg- 
ges to the value againſt the legatee detaining it. 
Another caſe there is,wherein as the learned Ci- 
vilian ſaith, the legatce may take the thing to him 
bequeathed lying in prender, viz. Harſe, other 
beaſt, or peece of Plate,or other like thing _ 

| an 
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and in being, and that is where the teſtator doth 
expreſly ſo appoint by his will. But herein doubt- 
lefle the Common Law , at and by the which 
debts are recoverable againſt executors will op- 
poſe the Law Spirituall, for elſe by ſuch appoint- 
ment the teſtator might cauſe that all his goods 
ſhould be taken by legatees, and that none ſhould 


remaine to pay debts. Yet if there be other goods 


belides ſufficient for payment of debts; then in- 
deed I ſee not how the executor can hinder ſuch 
taking without violating his oath taken for per- 
formance of the will. It any (ay that it is alſo a 
breach of oath in the other caſe, I ſay he obſerveth 
not that there that clauſe inthe will being againſt 
the law is void, and conſequent]y there is a nulli- 


ty upon it, and it isas if no ſuch thing were in . 


the Will, and ſothe oath extends not to it. And 
as a charrell ſhall not be transferred to a ſtranger 
without the executors aflent ; fo if the deviſec be 
to the executor himſelfe, till hee ele& to take as 
legatee, it ſhall be to him as executor, as appeares 
by che ſtrain and argument of two caſes in Plowd. 
Comment. and more lately in the Kings Bench, 
the p_ being divers daycs argued was at laſt (o 
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reſolved by three Judges againſt one: and the rea- Welcden 
{on of Coke at the Barre was very good, for here and Elking- 


the executor ſuſtaines rwo perſons, vi. an execu- 
tor, and legatce,? and (o all one, as where the 


currunt in und pzrſona, equum eft ac fi eſſent in 4i- 
werfas. 


oy doe it with ſafety. As for the firit, he is able 
before probat of the Will to aſſent unto the exe- 


ton, 
—— 
and Y ard- 
bequeſt is to another, for Dugndo duo jura con- ley, 
Portman 
and Simmes 


As for the ſecond point, it may have theſe two _ 37. E- 
parts : Firſt , when the executor is able to give liz, 


tuch aſſent to a legacie. And ſecondly, when hee Al = Gane- - 
T—_ 
21. EL.Dy. 
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cution of a legacie, as elſewhere is ſhewed, and 
that although hee bee not of fall age of one and 
twenty yeares ; but if hee bee under feventeene 
yeares, (o as he is not able to take upon him the 
office of an executor,and therefore adminiſtration 
Co.lib.z fo. is during that tims to be committed to ſome 0- 
29. ther ; Here his afſent is not of force or effeRuall, 
as we find in Princes caſe to have been held in the 
caſe of Piget and Ga{coine. As for the ſecond part, 
till all debts be paid, the executor may not ſafely 
conſent that the _ into the leaſe or chattell 
deviſed, no more than he may pay money bequea- 
thed , it there bee not ſufficient alſo to pay all 
debts. Of theſe things more is 1aid elſewhere. 
Yet becauſe the Reader, or he that deſires direQi- 
6. H.7-5-1t on in theſe points will looke for them onder this 
+ wy. any title, I thoughr not good here to be altogether {i- 
the execn. Nt touching them, 
tors, hemay As for the third point, viz. Whether the aſſent 
rake it with- of one executor, where there be many, be ſuffici- 
_ ent, I ſee nat how to doubt, ſince any one execu- 
ons, yer it a $0r-May give away any goods of the teſtators, or 
debr, his releaſe anydebts due to him,therefore much more 
compan-m4y aſſent, which is no more or greater work in eftet 
releaſeit- {han an atturnment of one leſſee upon a grant of a 
Soft. 34, | 
reverſion. Ard if there want to Pay debts,he only 
$o hes —Whoaſlemied (hl anſwer for it of his own goods, 
where bur and not his companions, But if this executor be 
one of the either under the age of (eventeene yeares , or un- 
= der coverture, Viz. a woman married, ſuch is not 
age Sn able to give a good affent to bind the others, no 
in the caſe of nor themſelves, for then thereby the Infant might 
Rhetorick draw a debt upon himſelfe, and the wife upon her 
2nd Chapel. {,usband , by afſenting to or paying of a nr 
H.g.Jrcubi, » BY —_ q 
there not being ſufficient goods to pay all debrs. 


Ror 895, in : 
Ba-Rez. C. But the husbands aflent is ſuficient where the 


wife 
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wife is executor, for his a&s whom ſhee hath 
choſen to be her head, may prejudice as well her 
as himſclfe z yea though Che were within age, yet 
hee being of full age, his aſſent will ſtand good. 
Bur if hee or —_— executor in his owne right 
be above 17, yeares of age and under 21, I doubt See Co.lib. 
wheth:r now his aſſent will be ſufficient, ar leaſt Intwr-150, 
except the caſe be put chat there be aſſerts (uſhcient = wo =o 
which ponege there may bec materiall, though (ce &. 1166 
not in the other. See more herecf after in the ti- faid, the o- 
tle of women covert, and Infants executors. ther thould 
As to the fourth point, firſt there may bee an _ _ 

aſſent and eleion implyed, as well as expreſle, g wn 
for if in the deviſe or bequeſt the legatce be ap- androoke 
pointed to do ſome a as in reſpe&t of the legacy, 2dmun, ſhee 
and the executor doth accept the performance 5 __—— 
thereof, this amounteth to an allenr. So if the de- þ, Alle 

; . d rs 
viſe bee to an executor for the education of ſome in him, 
chileren which he doth accordingly educate, this This Me rg, 
makes an ele&ion to have the thing by way of le- H-7-Ror. 
gacy, and not as executor, as appeares by the ou (ce lib. 
caſe of Paramour and Tardly, Plord. 543. So if an ore _ "A 
horſe be bequeathed, aad one offering to buy him third part of 
of the executor himſclfe, he dire&eth him ro goe bis goods to 
and buy the horſe of the legacee ; or if the execu- ® with 
tor himſelfe offer money to the legatee for the maya 
horſe, this implyeth an aflent that it ſhould be ccunted for 
the legatecs by the will, and ſo was it held in the the amount, 
cale betweene Low and Carter, where the dev;ſec = -= for 
of a terme did grant it to the executor, and this gry mi 
acceptance of a grant from him was held to im- no judgem. 
ply the executors aſſent that it ſhould be his to upon de- 
grant. But I ſee not well how that ſhould belaw, -— ring n 
which in the latter part of the Lo. Dyer is found, <>. 
wi7. where a terme was deviſed to I.S. and hee Where bes 
was made executor, and after the death of the queits toexs 


teſtator himlette. 
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teſtator-entred and occupied the lands a whole 

yeare without proving the Will, that this was an 

eleion to have it as deviſce and not as executor, 

For firſt hee had good right to the terme as exe. 

cutor before probar, and ſo might clearely in thar 

right have taken the profits, + - vi it had not 

beene deyiſfed or bequeathed to him, and that bee. 
fore any will proved. Secondly, he could not b 

right have it as legatee withour aflent of himſelte 

Tr.z7.Elize or ſome other as executor. Therefore this gene- 

=_yY _ rall accepration can determine no ele&ion, as 

to 1.8 this is l{ewhere is held. As for diſafſent or diſablement 

an eletion to aſſent. As if the executor doe once declare his 

to have it as aſſent that the legatee ſhall have his legacy, hee 

atee. may thenenter into it or take it notwithſtanding 

' the executors countermand or revocation of his 

aſlent after, So on the other fide, I thinke if hee 

doe fully and expreſſely deny that the legacy ſhall 

take effeR, hee cannot after make a good aflent 

thereunto, for that ele&ion once made mult 

ſtand peremprtory, be it rcfuſall to afſent,or aſſent. 

Yet que. of this, for that the refuſall to aflent 

may bc checked by ſentence or decree, in the ſpi- 

rituall Court or Court of Equity, and ſo an afſent 

be inforced. But if the power of aflenting be le- 

cls gally loſt by the mecanes aforeſaid, viz. diſabled, 

PLeancy | {Cc not how any legall intereſt can be transferred 

leaſe his af. Þy that compelled aſſent, howſoever decreed. 

ſent after And what is faidof a legacy bequeathed to ano- 

is void. Tr ther, theſame may be underſtood in caſe where 

_—- the bequeſt is to the executor himſelfe, and hee 

19. Eliz. D. Makes his ele&ion to have it as legatee, or as ex- 

2359s ecutor. But if where an Horſe is bequeathed to 

A. the executor after the teſtators death doth ride 

the horſe or uſe him in the Coach, or in the 

Plough 5 I doe not take this to be any ſuch difa- 

greement 
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greement to the execution of the legacy, as that 
the executor cannot after aſſent to the legatecs 
having thereof, no more (though it be ſome whar 
more) then wherea drinking-cup is bequeathed, 
and the executor after the teſtators death doth uſe 
it todrinke in, nay, if a leaſe of land be bequea- 
thed to As And the executor continueth the de- 
paſturing of the teſtarors therein, yet isnot this 
any diſagreement to the execution of the legacie, 
but if this leaſe-land were ler out by the teſtator 
from yeare to yeare, and the executor diſchargeth 
the tenant, and taketh it into his hands at the 
eares end, this I conceive to be a diſ-aſſ:nt to the 
egacy, and (o alſo perhaps may his taking or di- 
ſtraining for any rent thereupon due after the te- 
ſtators death ; yet am I not reſolute that the dif- 
aſſentis ſo peremptory and unchangeable, as the 
aſſent, remembring the caſe in King Heyry the $4, y. $.33. 
eight his time, wherea terme being granted by a 
lelfee conditionally, ſo as the aſſent of the lefor 
could be had by ſuch a day, though the leflors aſ- 
ſent were at one time denied, yet might it bec 
yeelded at another, ſoas it were at any time be- 
fore the day : But yet there it was held, that if 
no time of aſſent were limitted, then one expreſle 
deniall or refuſall would be peremptory, ſo as the 
refuſall were expreſſed to the party ro whom the 
aſſent was to bee given otherwiſe, if it were but 
in ſpeech to or among ſtrangers. This and the Dy.355- Af- 
former caſe, 19. Eliz. give the beſt light to this *©* choice 


x ap 7 once made, 
point that Iremember. Now for difablement to 2. 


-aflent, it was held in the fore-mentioned caſe of tion. 


Low and Carter, that where a terme is bequeathed 
to A. and after the teſtators death the executor 
takes a new leaſe of the ſame land for more yeares 
in poſſeſſion, or to begin preſently ; now by this 

Was 
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was the-terme left by the teſtator ſurrendred and 
drowned, fo as it could not paſſe to A, by the ex- 
ecurots allunt after, 

As to the fifth point, viz. in what manner a 
leaſe for yeares or other chattell reall may bee be. 
queathed to one for atime, with remainder to 
another ; it hath been heretofore much doubted, 
when a leaſe for yeares was bequeathed to one for 
life, or for ſo many yeares as he ſhould live, whe- 
ther the limitting of a remainder thereof after 
his deceaſe were of ye validity in law or not : 
and this doubt had this ground 3; any ſtate for 
Life in the judgement of law is greater than any 
term for ycares, therefore when a termer hath by 
his will given his terme, or his houſe or land, 
which hee (o holded for yeares to one for life, or 
for ſo many yeares as he ſhall live ; this teſtator 
and deviſor hath not in the judgement of the law 
any eſtate remaining in him 3 and therefore ir 
was thouzhr very hard for him to give or limit a 
remainder ro another : But after many arguings 
and debatings,it was in the late Queenes time re- 
ſolved that ſucharemainder was good, and that 
if the firſt deviſee died before the terme expired, 
tha: then he to whom the remainder was limit- 
ted, might enter and enjoy the reſidue of the 
terme : As for the giving of part of the yeares to 
one, and the reſidue to the other : wit. It the 
terme beiag twenty yeares,the Leflce bequeatheth 
ecn thereof to his wife, and the remainder to his 
daughter. Of this no &oubt ever was, but that it 
was good, for that after the firſt ſtate limitted, 
there remained a further terme, wix. ten yeares 
more in the Neyiſor, whereof he had py to 
diſpoſe, whereas in the other Caſe, after the terme 


limicted to one for life,there remained þut a poſ- 
fibility 
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{bility that this life ſhould nor take up the whole 
terme. But now put we the caſe a third way, viz. 
that the termor deviſeth or bequeatheth the thing 
in leaſe to one child intaile, with remainder to 
another, and dycth, and the f1R entreth and dy- 
eth without iſſue ; now whether ſhall the next in 
remainder, or the executor of him ſo dying have 
the terme refidue z and this caſe came in queſtion 
and was adjudged about the middle of K. 1obn his 
reigne in the Exchequer, for there Maſter Hamond 
holding by leaſe for yeares from the Crowne, the 
manner of Akers in Kent deviſed the ſame by his 
will to Alexander Hamond his eldeſt Sonne,and the 
heires males of his body,with remainder to Ralfe 


Hamond, another Sonne in like manner, and the 
like remainder to Thomas Hamond, and made the 
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Both Alex- 
ander and 


ſaid Alexander executor, who after his fathers de- k att 
ceaſe eleed to take as legatory, and after Kalfe were execu- 


Hamond died leaving iflue male, and making his 


tor ; but that 
makes no 


wife executrix 3 Alexander not having iſſue male, x anda 


granted the whole terme by deed to B, and C, for 
the behoofe'of himfelfe and his wife during their 
ves, and after to the uſe of his yongeſt daughter 
whom Sir Robert Lewkenor married ; then Alex- 
ander dying without iſſue male, the wife, and 
Executrix of Ralfe Hammond entred claiming the 
zcrme, and being kept out ſcaled a Leaſe, where- 
upon an Ejeif,frme was brought, and a Jury ap- 
pearing at the Barre in the Exchequer found a ſpe- 
ciall yerdi& in effe& 7* ſupra. And in argument 
of this Caſe, firſt the maine queſtion was whe- 
ther this Caſe were all one in Law with the for- 
mer, where a terme was deviſed to one for life, 
which remainder over ſo as by the death of Alex- 
ande? Hammond without iſſue male, the terme 
ſhould goe to the next in remainder as in the 0- 
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ther Caſe, by the death of the deviſce for life dy- 
ing within the terme it ſhould doe. And on the } 
laintifes part it was urged to be all one, fo that 
, vertue of the Bequeſ#s ſupra, Alexander had an 
eſtzte to him, and his executors onely, fo long as 
there ſhould be heires males of his body, and hee 
dying without ſuch iflue, the terme remained to 
the Executors of Ralfe, who had the remainder in 
like manner,and left iſſue male which ill lived, 
and ſo that ſeat of Ralfe yet had continuance, For 
it was admitted by the counſell on that (ide, that 
the terme could not goe to the iſſue male of Ralfe, 
according to the words, and intent of the will, 
ſince it was impoſlible tro make a terme to deſcend 
without an of Parliament. This therefore 
they (aid the Law ſhould worke, which was nee- 
reſt to the intent, vi7. that after Alexanders death 
it ſhould goe firſt to his Executors, and aflignees, 
ſolong as iſſue male of his \body doth continue, 
and for want of ſuch iſſue, then to Ralfe his exe- 
curars and aſlignees, ſo long as his iflue male 
ſhauld laſt, and therefore in this caſe the iſlye 
tale of Alex.failing, the executor of Kat je,w hoſe 
ifdue male fayleth not, ſhould injoy the terme, 
and ſo judgement ought to be given for the 
plaintife, being leſſee of that Executor : an the 
other fide it was ſaid by the defendants counſell, 
that this caſe differeth :much from the other Caſe, 
where the terme or Land held by Leaſe, - is given 
but for life to the firſt with remainder to another; 
which Caſe as baving beene often refolved, was 
clearely admitted ta bee good law ; for in that 
caſe the igteng of the Teſtator might, and Cid 
takceefte&; But in this caſe if the land ſhould goe 
to the Executors, and affignees of Ralfe Hammer, 
it muſt goe againſt the intent of the Teltator, 
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whoſe mind, and will was, as it appearev by his 
word, that it ſhould goe onely to the ifſue male, 
of one ſonne®after another, and nor to any Exe- 
cutors. Now then ſince this intent was lo con- 
trary to the rules of Law that it could not take ef- 
fe&, therefore it muſt be yoyd, and ſoall the 
words of heires Male ſtanding voyd, the Will is 
to be conſtrued as a ſole, and abſolute gifr, and 
bequeſt to the ſaid Alex. and conſequently the 
terme muſt goe ta his Executors, and aſlignees. 
And for this point reſerablance was made to 2 


Caſe reſolved in the Kings Bench, where a Leaſe 


was made by indent, to tA, Habend, to A. B.and 
C. for their lives: now becauſe B. and C. could 
take nothing, it was reſolved that A. ſhould not 
have it for their lives, but for his owne onely. 
This Caſe was ſaid to come very cloſe in reaſon 
to the Caſe in queſtion ; for as here the intent 
of the Leaſe was that B. and C. ſhould be eſtated 
for their lives, and ſince that could not be, there- 
fore the naming of them ſho1ld be utterly voyd, 
and as if they had not at all beene named ; and 
their lives ſhall not ſtand as a meaſure forthe 
eſtate of A. So in the other Caſethe intent of the 
will, being that the Leaſe or Land leaſed ſhould 
goe tO the heires Males of the body; firſt, of Alex- 
ander, and after of Rulphe z ſince this cannot be, 
therefore the words, and name of heires males 
thould ſtand for a meere blanck and cipher, and 
not to meaſure out any ſtate to the ſaid Alex. and 
Re. and their executors, and afſignes. Alſo it 
was ſaid on the defendants part that an eſtate for 
life in the judgement of Law is of ſo ſhort, and 
uncertaine continuance, that if A. make a Leaſe 
to B, for his life, and after makes a Leaſe of the 
lame Land to C, for yeares now, ſhall not chis 
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latter Leaſe bee voyd abſolutely, for any part of 
the terme, but ſhall ſtand in expeRance of the 
death of B. and as ſoone as he dy®h, fhall take 
effe& immediately, whereas if the Leaſe to B, 
had beene for ten yeeres or any like terme, then 
the Leaſe to C. ſhould have been voyd for ſo ma- 
ny yeeres of his terme, thus it appeares that a 
State for life is very momentary in the judgement 
of Law, and not reputed of any certaine continu- 
ance ſo much as for a day, but it is otherwiſe of 
an eſtate tayle, ſo as if A. having given Land to 
B. in tayle doth after ( without indenture which 
makes an Eſtopell) make a Leaſe to C. for xxj. 
yeeres, and then B. dyeth without ifſue during 
the terme, yet ſhall not the Leaſe take effte&, be- 
cauſe it was utterly voyd at the firſt making. For 
an eſtate tayle being a ſtate of inheritance may 
1n the intendment, and judgement of Law have 
continuance for ever, as appeares both by the Caſe 
of Adams and Lambert, where it is held within the 
Statute of Chanteries which ſpeakes of gifts to 
have continuance for ever. Therefore a reverſi- 
on upon an eſtate tayle is no afſets, nor giveth 
cauſe of receipt, otherwiſe in all theſe Caſes it is 
touching a reverſion expeRant upon a ſtate for 
life. Againe it was ſaid by the Fr wen coun- 
cell that an eſtate 4 be limitted to A. and his - 
heires during the life of B. with remainder to 
C. as in Chudlies Caſe was reſolved, but if Land 
be given to A. and his heires, ſo long as B. ſhall 
have heires ofhis body or heires males with re- 
mainCer over to C.this remainder is utterly yoyd, 
So as there is in the judgement of Law a great 
difference betweene the largenefle, and continu- 
ance of an eſtate tayle, and ofan eſtate for life. 
And if ( which is worth the obſerving) a fee ſim« 
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ple cannot afford a remainder to be drawne out of 

it after ſach a gift to one, and his heires during 

the continuance of an eſtate rayle, or of the mea- 

ſure thereof ; much lefle can a terme yeeld ſuch 
large thongs to bee cut out of it, as a remainder 
after an eſtate to one ſo long as he ſhall have 
heires of his body, or heires Males, which is all 
one.And in this caſe the remainder was held yoyd ————_ Dy- 
by Ba'dwin, and Shelley, though Englefield were of "”* 
contrary opinion, as the Lord Dyar ſhewetk., Fur- 

ther it was ſaid, that if ſuch a conveyance by will 
ſhould ftand good, it would raiſe a perpetuity 

not to be cut off, by any recovery. 

But whereas the caſe of Hammon hath beene re- 
lated before, (ſo by way of admittance it was ar- 
gued as a gift, and bequeſt to Al. Ham, and the 
heires Males of his hody with remainder in like 
manner to Ralfe. The truth of the caſe was, that 
the words of the will, werg onely to Alexander, 
and his heirs Males CR aking of his body) 
and fo to Kalfe, which as was urged by the de- 
fendants counſell, made the Caſe ſtronger againſt 
the plaintifes ; for admit that the former way 
Alexander ſhould have had but a ſtate determina- 
ble upon the continuance of his iſſue Mates, yet 
here not ſo. Since the reaſon why in Willes,ſuch 
a deviſe being made, the Law ſhould ſupply the 
words (of the body) isonly to make an eſtatertayle 
to the iſſues Male according to the Teſtators in- 
tent. Now in this caſe of a terme cp lo 
pcqueathed no eſtate tayle could po ly bee, 
ws. 4 theſe words had beene in the will, and 
theretore the motive to the Law fayling, no ſuch 
ſupply will bee made by the Law, fince-it would 
bee to no purpoſe : conſequencly, here was nei- 
ther ſtate tayle nor iſſues or heires Males of the 
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body, on whoſe continuance this ſtate of Alex.” 
ſhould bee determinable. Therefore it was an ab- 
ſolute, and torall bequeſt of the terme to Alexan- 
der for ever, viz. ſo long as the Terme ſhould 
continue : for as a bequeſt to one for eyer is aſ- 
much as a bequeſt to him, 'and his heires ; ſoa 
_ to one and his heires, is as much as if it 
had beene to him for ever. 

And this Caſe after fix arguments,- on each 
fide at the _—_ if I much miſtake w-" Ben 
upon ment by the Barons adj t 
dfendars, by the Lord chiefe La Taufeild, 
and Mr. Baron Brom'ey, Mr, Baron Dewham, (who 
onely heard as I take it, one argument on each 
fide, made of purpoſe in reſpe& of his comming 
Into his place after the former arguments) being 
of the contrary opinion 23 and the ju 

d upon the point formerly rouched, that 
as this caſe was the ſtart of Alexander did not end 
by his death, and remaine to the Executors of 
Ralfe. Other points were ftirred which will ber 
rouched upon other diviſions after in this Chap- 
rer, Tt will be obſerved that T doe more fully ex- 

reaſons, and points inforced on the defen« 
datts part, then on the plaintifes, wheredflet 
thefe tworeaſons be accepted. Firſt, That I ber- 
ter could'relate that then the other ,being the firſt 
who argued for the defen#mt, and hearing litthe 
of that which was by others faid on-either fide 
after,nor hearing the Coutts,Ner ad hoc evnduthus, 
nec petlibus fortis, Secondly, rhe labour did lic on 
the defendants part ro prove that this Caſe dit- 
fered from the cammon caſe of devife to one for 
life, with remainder to another. 
Wee are now come to'the ſixt point. vi, thite 
where Houſe, or Land held byteafey or t _ 
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krs thereof, or the leaſe or terme it ſelfe which in 
a Will makes no difference, is bequeathed to A. 
for life, or for ſome part of the terme with the 
remainder to B.and the executor aſfenteth that A. 
ſhall enjoy his bequeſt, whether this ſhall enure 


to B, Als ſince without the executors aſſent, no Ploud.545.5 
legacy can take effef. And it hath beene refolyed Co-lib. r0,f- 
that this aſlent ſhall be effeQuall, as well to all 47+ 


the remainders as to the firſt eſtate, and ſo accor- 
ding to former reſolutions, it was admitted in 
Hamoms Caſe, that Alexander his aſſent to take as 
legaree ſufficed ( if the bequeſt had beene good) 
for the remainders to Ralfe, and others. And 
the reaſon of this doubtlefle is, becauſe here the 
icular eſtate, and rhe remainder are all but 
one eſtate in Law ; they make but one degree 
in a Writ of Entre, nor ſhall have but one yeare, 
and a day to enter for mortmaine 5 And an at- 
curnement to the grantee of a rent or reverſion 
for life with remainder over doth enure alfe to 
the remainder, which being afſent hath mach 
affinity to that of the Executor, each tending to 
perfet the grant of another man®Now then 
whereas it was in Hammonds Caſe, that the 
ſtare limitted to Kalfe, ſhould take cffeR not as 2 
remainder, but as a new eftate to commente fu- 
turely, vit. when Alexander ſhould be dead with- 
out illue male : if it ſhould be admitted to be (o, 
then could not the aſſent of the firſt Rate to Alex. 
ander have enured to this, fince to 4. remain- 
der it worketh as being one eſtate with the firft, 
which reaſon muſt faile th' other way. This dif- 
ference betweene a remainder, and new eftate fn- 
tare brings to my minde the caſe of a tent by w 
of new Creatiort by C. out of Kind to A. 
for life or in taileawith temainder- to B. in like 
Q 4 manner 
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manner where it hath probably beene held, al- 
though this limitation to B. cannot be good by 
way of remainder, becauſe C, had no eſtate in the 
rent remaiing with him when he made the 
grant to A. yer ſhould it be good by way of new 
rant, & creation to commence futurely, But this 
doubrleſle cannot fo be but with a difference,for if 
the grant were by indenture between C. on th'one 
part,& A.only on the other part,now B, being no 
party to the deed can take nothing by it except by 
way of remainder ; but if he were party tothe in- 
dentnre,or if the grant were bydeed poll to which 
all men are a like parties, then it happily may 
enure as a future grant to B. This not impertinent 
Now as the executors aſſent to one cannot e- 


.nure to another though of the ſame thing, except 


by way of remainder, ſo neither can it any way 
where the things are not the ſame, except in very 
ſpeciall-caſes 3 as if a termor bequeath a rent to 
A. and the land it ſelfe to B, the executors afſent 
that A, ſhould have the rent is no aſſent that B, 
ſhould have the land ; yer I thinke the affent that 
B.ſhould Ive the land,doth imply the aflent thar 
A, ſhould have the rent, 1. For that the reſtraint 


dens c{e. $6 impoſed by the law, againſt the paſſing of a chat- 


of common 


or other 
profit. 


tell by a will without the executors affent, being 
out of xeſpe& to the payment of the teſtators 
debts ; now if the Hnd ſhall paſſe to B, it is no 
more ayaileable to the reſtators debts that it pate 
diſcharged of the rent then charged. 2. Slnce the 
gitr _- bequeſt was of the land charged with the 
rent, therefore if this bequeſt (hall take effeR,ir 
ſhall carry the land according to the teſtators in- 
tent, viz, with this charge upon it : for what 
elſe doththe executor in this but afſent that the 
will of -rhe-teſtator herein, doe ſtand _— 
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effec, and conſequently B, muſt take the terme 
according to the will, and not in any different 
or contrary manner. 
Next we are tocon(ider of the manner of afſents 
by executors, which hath ſome affinity with the 
fourth point. But here we ſhall conſider only of 
aſſents conditionall, now to this pſu we will 
caſt our cyes upon two ſorts of conditions, wiz. 
precedent and ſubſequent. As for the former, an 
executor may to a legatee abſolutely given aflent 
upon a condition precedent,as thus, I am content, 
thar if you can get & bring in to me ſuch a bond 
wherein the teſtator ſtood bound unto I+ S- that 
then you enter upon the terme, or take the corne 
or cattel] to you bequeathed -So of other like con- 
ditions which may precede the affent, as if you 
can get the aſſent of my coexecutor, or if you will 
pay the arrerages of rent to the leflor behind at 
the teſtators death, or if you will pay the wages 
already due to the ſervants attending about the 
cattell or corne to you bequeathed. In this caſe, if 
the condition be not performed,thcre is no afſent, 
and therefore the conditioning in this manner is 
good. But if it be upon a condition ſubſequent, 
as thus I doe agree, that you ſhall have the thing 
bequeathed to you, provided that you ſhall pay (o 
much yearely to. me, or to ſuch a creditor of the 
teſtator, now the legatee entring into or taking 
the thing bequeathed, ſhall not loſe it againe by 
failing ro e the condition afterwards, for 
the executor by his afſent cannot make that le- 
acy conditionall which the teſtator gave abſo- 
utely, no more then he can make that bequeſt to 
be abſolute which the reſtator gave conditionally, 
except by a releaſe made of the condition. As in 
ther thiggs, ſo in this' the executors _ i 
ike 
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like to the atturnement of a leflee, which can- 
not be upon a condition ſubſequent, where the 

grant is abſolute or without condition, though 
yet he may to his atrurnement prefix a condition 

ent. 

In the eighth place we are touching the bequeſt 
of leaſes or chatrels reall, to conſider what man- 
ner of intereſt one to whom a remainder of a 
termeafter the death of another is limited, hath, 
and whether he may grant the ſame or diſpoſe 
thereof during the life of the firſt, And as to that 
it is cleare that he hath buta poſſibility of re- 
mainder, for that poſſibly the whole terme may 

be ſpent in the life of the firſt, ro whom durin 
his or her life it is bequeathed, now a meere poſ- 
98.Eliz, Ful- fibility is not grantable, Therefore was it reſol- 
tes cale- vedinthelate _— time, where he in remain- 
der granted or ſold his ſtare or intereſt to another 
during the time of the firſt, that this grant was 
utterly yoyd, becauſe a poſlibiliry cannot be 
granted ; but whereas ſome opinion in that caſe 
was delivered that this poſſibility could not be 
Lampets releaſed, no more then granted, it hath ſince bin 
eafe.Cql.ro reſolyed that he in the remainder by his deed of 
fo 48, rant or releaſe to the deviſee for life may make 
bis eſtate, which before was determinable by his 
death to be now abſolute, o as it ſhall continue 
to his executors, adminiſtrators, and aſfſignes af- 
ter his death during the whole terme. It may be 
that what was Conceived in the (aid caſe of Fulſey, 
negatively of the yalidity of arcleaſe by him in 
the remainder, might be meant or perhaps cx- 
preſſed of a releaſe to him in the reverſion ; but 
ſurely me thinks though he could not ſurrender, 
yer his releaſe or defeaſance to him in reverſion or 
remainder having the freehold or c— | 
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ſhould diffolve or deſtroy this terme refidue after 
the death of the deviſee for life, ſo as there the 
freehold ſhould be diſcharged thereof. But One. 
for I have not knowne this in queſtion. As for 
the other point of Fulſes caſe, it was in the ſaid 
later caſe of Lampes confirmed and admitred for 
good law, vit. that this poſſibility of remainder 
could not be aliened nor conveyed to a ſtranger. 

Now we are come to the ninth Point, viz. to 9. Point. 
examine whether any a of the deviſce for life - 
can fruſtrate or defeat him in the remainder of 
the terme, and whether by the a& of God, viz.the 
death of him in the remainder before the firſt de- 
viſee for life ſhall defeat it. As to the firſt, it hath 
divers times been reſolved,thar no grant made by pjgvq, 515 
the firſt man cut off or defeat the ſecond, though welcden & 
formerly it were held otherwiſe ; but according Elkingron, 
to the later reſolution was it alſo held or admit 7*: _—_ 
ted by all inthe ſaid caſe of Hamomd, where was La ' 
ſuch a grant. And as this cannot be done by di« Cone. 8. El. 
re& grant or alienation, no more can it by an in» D253. & 
dire@, or implyed, as by taking of a new leaſe, — 
which is a furrender in law of the old leaſe, no = " 
more than by an expreſſe ſurrender. Nor doubt- 
leſfeby ourlawry, whertby the terme of the firſt 
drviſce is ſetled inthe crowne, Burt if we put the 
caſe further of waſte committed by the renant for 
life, or breach of condition by not payment of the 
rent or otherwiſe, theſe for the whole in the later 
cafe, ard for the part waſted in the former, doe ſo 
deſtroy the leaſe, and put the reverſroner in Statu 

pr16, 2s thar all remamders muſt needs faile ; 
o of a froffement or other like forfeiture by fine. 
As for the dexth of him in remainder, it was ur- 
ged in the caſe of Hamd, that fince it was but 2 
meere poſſibility, if it could not take effeR, and 


become 
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become an eftate in the life of him to whom it 
was limicted, it could not ſettle in his executor ; ' 
and to that purpoſe were cited the caſe of the Re- 
Qor of Chedington, and more expreſlly as reſol - 

Welcden & yed in the point,the cale of Price and Atmore, But 
Elk. ubiſu- the Court reſolved(and found former reſolutions 
OS there In other Courts that Way) that the death of him 
the pointe inremainder did not hinder, but that it may ſec- 
was never tleas well in his executors upon the death of the 
m—_— devilce, as it ſhould have done in himſelfe, if he 
dear was had overlived the firſt deviſee for life. If the lef- 
there. ſor enter and levie a fine, and the deviſce for life 
enters nor, nor claimes in five yeares, he in the 

remainder may enter, as kaving a right futurely 

accrued. 

10.Popnt Tn the laſt place we intermedled only with lea- 
ſes bequeathed, wherein yet is to be underſtood, 

that what thereof is ſpoken, is to be extended to, 

and underſtood of all other chartels reall,as ward- 

ſhip of body and lands, cſtates by extent upon ſta- 

tutes or judgements, termes otherwiſe than by 

leaſe, in faires, markets, rents, annuities, com« 

mons, adyowſons, and other profits ; eas one 

ſingle next avoidance of a Church, Now wee 

come fo conſider of bequeſts perſonall, principal- 

Of 'forfei- 1y, if not only, viz. how ſuch may be forfeited, 
Bend a” loſt, orrevoked. Firſt then, we will conſider of 
ther loſle of the as of the legatee z ſecondly, of the a&s of 
legacie, God; thirdly, of the aQts of the teſtator. The 
legatee, as from the Civilians I learne, may for- 

Swinb-de te- feir his legacie by his miſ-carriage rowards the 
_ 3 MN w_ - pl r. he _—_— to _ it ama 4 and 
a ept trom being knowne, and conlequently pro » 
evardian he ved. Soif he accuſe it of falſitie. fonmin ihe 
accuſeit, deface or deſtroy the Will. Allo if being by the 
Will appainted to be tutor or educator ofa child, 
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he refuſeth fo to be ; fo faith Maſter Swinborne : 

but Silveſter Prierius ſeemes to me oppoſite in that g,, 511, 

where he ſaith, Si leg atum fuerit aliquid ea conditio- 284. 

ne us facias aliquid, tale legatum non eft conditionale, 

ſea module 3 ſo as he takes away the force of a con- 

dition from words conditionall, whereas the 0- 

ther without words conditionall raiſeth a condi- 

tion implyed. Laſtly, if the legatee preſume too 

ta-re upon the ſtrength of the bequeſt to him, ſo 

as hee taketh the thing bequeathed without the 

conſent of the executor ; thus alſo doth he forfeir. 

his legacie, ſaith Maſter Swinborae, unlefle the te- ne teftam: 

ſtator did will and appoint he ſhould ſo doe. The 252. 

falling into cnmity with the teſtator,will be con- 

fdered of more fitly, as I take it, among the as 

of the teſtaror, In the next place let us ſee what 

aQts of God ſhall cauſe a legacy not to take ceffeR z 

firſt thus, Tf the legatee Te before the teſtator, 

this legacy is loſt, and his executor ſhall not have 

it : So alſo ſaith Maſter Swinborne, if it be appoin- 

ted to be paid after the death of the executor, and 

the legatee dieth before the executor, it is loſt; yp, 

and (o alfo if he die before the condition perfor- 25, © 

med, ſaith he ; Let us come now to time of pay- Vide Bro, 

_— and _ before it. If there be a day cer- - 27,& 

taine limitted for payment, and the legatee dye 72: 

before that day , his executor ſhall ow, lega- mae ch 

cie z contrariwiſe, if the payment were limitted ment, and 

to be made when the legatee ſhould be married : *he deviſee 

but if ir were onely expreſſed to be towards the 7 CI_n 
his 

marriage of the legatee, and ſhee die before mar- executo; 

riage, her executor ſhall have it, ſaith Swinborne, ſhall have it, 

Now put the caſe that a legacy is bequeathed to B 74- vel: 24. 

to be paid when he ſhall be five and twenty yeares RH. 2. & 

old, and B dyeth before that age, it ſhall now be 3. El.Dyer. 


paid to the executor, and that preſently without 5g. Sce this 
ſaying difference, 


# The Office of 
', ARaying till B ſhould have been of that age, ſaith 
- "a , Price.” Nay, faith Swinboyne, if the wor of the 
According Will be ſo, viz. when hee (hall come to ſuch an 
hereroz vide age, then 1f he die before, his executors ſhall not 
Dy. ubi fu- haye it at all, but if the bequeſt be generall ; and 
Ca. further it is added in the Will , that the teſtator 
©nem Jaſti- would have that legacy paid the legatee at ſuch 
ciar. an age there though he dye before ſuch age, yet 
his executors ſhall have the ſumme bequeathed. 
T he difference may ſeeme verynice, yet happily it 
AQts of the wants not ſome probable colour of reaſon. Now 
teſtators. Jaſtly, let us come to the teſtators owne at, who 
Clearly hath power to reyoke or countermand any 
legacy,though he revoke not the reſt of the Will ; 
and here blk of revocation preſumed. If there fall 
Sum.Silic out Graves inmicitie iner legantem 7 legatarium, 
205. legatum caducum efficitur, ſaith the Summiſt ; Sed 
201 propter leves, ſaith he,C& þs graves, fi tamen rede- 
ant ad amicitian, reimegratur legatum, that is, by 
grievous enmity after ariſing, and never reconci- 
led berweene the teſtator and legatee, the legacie 
is diſſolved,otherwiſe of a light breach,or falling 
out, though it continue untill the death of the 
teſtator. This I conceived to be rather fit for this 
place, as an a& of the teſtator, than to be recko- 
ned or regiſtred amongſt the a&s or forfeitures of 
the legatee,for that it 15 not by the ſummiſt made 
material), or any point of difference, whether the 
legatee gave juſt cauſe of offence,or that the teſta- 
tor unjuſtly conceived diſpleaſure,and ſo grew in- 
to cauſcleſle enmity, Therefore alſo doe I hold it 
of the nature of a revocation implyed or preſu- 
med, for that although no revocation be made, 
yet lince the teſtator hath ccaſed to beare good 
will to the legatce, he cannot be intended to will 
him good, nor conſequenely to be of the ſame 


mind, 
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mind, toiiching the benefitting of him, as he was 
when he I will: vnken again itis worth 
the coankideration- whether the circumſtance fol- 
lowing may not make a difference in the cafe 
thus,that where the teſtator dyeth ſhortly after the 
breach and enmity growen, and before he come 
to the place where his will is, or at leaſt to op- 
payne of peruſing and reforming the ſame : 
here this very alteration of affe&ion fhould 
make an alteration in the will, and a revocation 
of the amicable bequeſt. But where he living a 
good ſpace after ,' and comming to the place 
where his Will was, and ſpecially if be doe againe 
p—_ it,and yet doth not crofle nor expugne that 
queſt, here it may be preſumed that either his 
enmity ceaſed, or that ſo farre as to continve this 
b the charity or other motives inducing, 
him to make itz ſtood unyanquiſhed and not ex- 
inguiſbed by this breach of former amity. For 
as the continuance of time and opportunity after 
the making of a verbal or nuncupacive Will, with- 
out reducing it to writing, and cauling it to be 
atteſted by witneſſes, though the teſtator live di- 
vers yeares after, doth ſtrongly argue his intent 
not to continue, that what was done in an extre- 
mity ſhould ſtand as his will : ſo on the contrary, 
the permitting of a bequeſt expreſſed in a written 
will, to continue without any croſling, blotting, 
or defacing, may argue againſt contrary preſump- 
tion, the teſtators mind, that it ſhould continue 
as part of his Will. But now let us conſider of 
more expreſle reyocation,and to that purpoſe will 
I relate a late decree in the Chancery, made by 
the Lord Keeper, according to the opinion of the 
Maſter of the Rolls, three Judges, and two Do- 
Rors,Maſters of the Court; Betweene Robert _ 
an 
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and William Eyre complainants,and Heſter late wife 
of Chriſtopher Eyre their brother, and now wife of 
Sir Francis Wortley, Defendant ; Thus was the 
caſe. The ſaid Chriſtopher Eyre, 15. Izcobi, by his 
laſt will and teſtament giveth and bequeatheth to 
the ſaid Robert Eyre , er , an hundred 
pounds, and to the ſaid William, his brother , a 
thouſand pounds, -and gives to the ſaid Heſter his 
wife all the reſidue of his eſtate, and makes and 
ordaincs the ſaid Heſter his ſole and only execu- 
trix, ſaving for the performance of his Will, or- 
daines Robers Eyre and William Eyre, his (aid bro- 
thers, whom he intreats to joyne as executors in 
truſt with his wife, for the better performance of 
this his laſt Will. Afterwards, 5.Jan. 1624. being 
ſick of the fickneſſe whereof he dyed, he was mo- 

d by Maſter Damport, and Malter Stone, to ſet- 
tle his eſtate 3; ro which motion he yeelded, and 

Maſter Stone, and Maſter Damport did demand of 
the ſaid Chriſtopher, what friend he thought fitteſt 
ro be his executor, and to whom he would com- 
mit the care of diſcharging his funeralls, and per- 
forming his Will, whether he truſted any perſon 
more than his wife, to bee his executor ? To 
whom he an(wered, That his wife was the fitteft 
p_ for that purpoſe, and therefore ſhould bee 

is ſole executrix, and then the teſtator was mo- 
ved by M. Stone to give, and bequeath legacies to 
his father, to his brethren, and to his Kindred, 
whereupon hee anſwered hee would give or leave 
them nothing, and being further put in mind to 
remember his friends and others , gave and be- 
queathed to Lionel Atwood, his God-child, twenty 
or thirty ſhillings ; and being thereupon moved 

by his wife to give his ſaid God-ſon more, or a 

greater legacic, or the like in eftcR ; ſaid, thou 

knoweſt 
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knoweft not what thou doeſt, doe not wrong thy 

| ſelfe;twenty ſhillings,or thirty ſhillings is money 

in a poore bodies purſe, or the like in effeR, and 

the reſt, he leftthem to his wiyes diſcretion or , 
diſpoſition, and the ſaid teſtator did ſpeake the 

words aforeſaid, or the like in effe&, Animo te- 

ftamlic ultimam woluntat. declarandi, as the wit- 

| nefles then preſent did conceive. 

This Will was ptoved by the oath of the ſaid 
Heſter, and this Co.licell being pleaded as a revoca- 
tion of the ſaid bequeſts : T he ſaid Maſter of the 
Rolls, Judges, and DoQors were by. the Lord o4.,, juc., 
Keeper, and the order of the Court defired to re- a, 3. Caroli 
duce the matter upon the Will, and Codicell into a regis. 
caſe, and to certifie their opinions, whether the | 
faid Codicell were a reyocation of the legacies gi - | 
ven to the plaintiffs or not. And they atter coun- 
| ſell heard art ſeverall times , viz. both common 
» Lawyers, and Civilians, and many houres ſpent 
| in conference together did finally reſolve with 
one unanimous conſent, that the legacies to the | 
plaintiffes given were not by the ſaid Codicell re- 
yoked , and fo certified under their hands , upon | 
_—_ whereof 25+ Novembr. decree being refol- 
ved to be made, if cauſe were not ſhewed to the 
contrary, 27. Novembr. on which day the defen- 
dants Counſell before the Lord Keeper in the 
preſence of the Maſter of the Rolls , and the ſaid 
three Jucges,and Sir Ioby Heyward,alledging what 
they could in ſtay of the (aid decree : If was by a 
| concurrence of opinion decreed, that the 

egacies given to the ſaid plaintiffes, ſhould be to 
them paid on our Lady Even, with twenty No- 

bles in the hundred for the detainment thereof, 
This caſe I thought fit torelate ſomewhat at 
large, becauſe it virckerh upon the point of revo- 
R carion 
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cation without plaine, full, and expreſle termes, 
And ſurely as Wills are to be made our of diſpo- 
ſing memories, and underſtandings , ſoalſo with 
deliberate,and adviſed judgements, and therefore 
by like reaſon not to be countermanded or revo- 
ked by fick,or [eight expreſſions. And this ſeemes 
to me very agreeable with the rule, and reaſon of 
the common Law. For as reaſon it ſelfe doth di- 
Qate that Nihil tam conſentaneum eft equitati natu- 
rali, quam unumquodgque diſſolvi eodem modo quo confi- 
citur 3 So hath the common Law of England,in my 
underſtanding reſolved ; as for the purpoſe, if the 
King preſent a Clerke to a Church, and he is 
thereupon admitted , and inſtituted thereunto : 
Now yet before induction may this bee re- 
voked as a will may. Yet if the King ſhall 
after, and before induftion preſent another 
man to this Church without an expreſſe re- 
peale or countermand of the former preſentati- 
on, it ſhall not hereby be revoked. So if lands 
were conveyed to certaine uſes, with a clauſe or 

wer of revocation ; the ſale of the ſame to ano- 
ther did not revoke the former, Bur if a ſtate were 
meerely at will, then the conveyance to another 
by the common Law, amounted to a reyocation. 
T herefore was the Statute made tempore Henrici 8. 
to redrefle this, wit. that where the King had 

anted lands, or other things to one during his 
pleaſure, this ſhould not be revoked by a grant to 
another without recitall of the former, and decla- 
ration that the King had determined his pleaſure, 

Being now to conſider of relation in the exe- 
cutors aſſent, it is meet that ſince theſe diſcourſes 
are principally intended, for thoſe who are not 
grounded Students in, or profeſſors of the Law, 


that we ſhew what we meane by relation,or what 
it 
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it is in L1w+. Thus therefore bee it conceived x 
that relation is a kind of fiftion in law, making a 
thing done at onetime to be accepred,and repuld, 
or to have its operation, as if it had been done at 
another time m_ As for the purpoſe. A. doth 
bargaine, and ſell frechold lands to B, in Auguſt 
by indenture which is not inrolled untill Offober 
following, yet this hath ſuch relation to the date 
of the indenture, thu if A. after that, and before 
the tnrolment become bound in a Stature,or gran- 
ted a rent charge, or made a leaſe for yeares, or 
rooke a wife, or committed felony, yet thall none 

of theſe be of any force to charge or prejudice the 
Rate of B, for that the Law adjudgeth him now 

owner by relation as from the rime of the date: 

yea , if a ſervant departing in Avguſt , for ſome 
great breach with his Maſter, doe kill his Maiter 

in Offober,this is in law petry treaſon,as if he had 

continued ſervant when he did the fa&, becauſe it 


relatcs to the malice conceived when hee was his - 


ſervant, Now then having ſhewed that a rerme or 
other chattell reall or perlonall,paſſeth nor, nor is 
transferred in property to the deviſee until] the 
aſſent of the executor be thereunto had ; we now 
put the caſe that this aſſent is not had till a yeare, 
or ſome ſuch good ſpace after the teſtarors death, 
and make our queſtion whether this ſhall have re- 
lation to the teſtators death, wvix. ro be in the laws 
account as if it had then been.Or perhaps to ſome 
purpoſes fo to ſtand , and to others not ſo, Thar 
this is aſefull, and materiall ro be knowne be it 
thus ſhewed. One bequeatheth his terme of tithes 
of arr advowſon of an houſe or land by him firit 
teaſed ro an under-tenant for rent, and dyeth in 
May , the executor affenteth to the bequeſt in 
Oftober, berweene which two times tithes be ſac 
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out, the Church becommeth void, rent groweth 
payable ; now if this aſſent ſhall relateto the ce- 
itators death, the deviſee ſh.ll have theſe, elſe 
not z the like caſes may bee put of the brood 
of Cowes , Mares , and Ewes, fallen betweene 
the death of the reſtator, and the allent, ſo alfs 
of fleeces, of theepe ſhorne, &c. 

Now to come to the point, it is reported by 
the Lord Cooke, to have beene held in the late 
Queenes time , that this aſſent ſhall as berweene 
the executor, and the legatce, have relation to 
the teſtators death, yet ſo that if the execator be- 
fore his aſlent to the deviſee of a leaſe commit- 
ted waſte; now the ation of waſte ſhill bee 
brought againſt the executor , in the Tenuit for 
the waſte done before, and not againſt the de- 
viſee in the Tenet, Bur put the caſe that the le- 
gatee, before the executors aſſent, granted the 
terme to I, S. now if to any purpoſe this aſſent 
ſhall have relation, it ſhall certainely ſo bee ro 
make good this grant, as making the legatee to 
be eſtated, and conſequently able to grant before 
the executors aſſent ; yet doe I not finde any 0+ 
pinion or reſolution in the Point , but finde it 
debated at the Barre in the late Queenes time, 
betweene Puckering and Egerton, in the caſe of 
adminiſtration granted to A. after her grant a 
free terme, left by her inteſtate husband ; but I 
fnde no reſolution therein , nor perhaps wants 
there materiall difference hetwixt that caſe, and 
the other : for there the deviſee had ar leaſt an in- 
ception of title by gift of the owner, wanting 
onely a circumſtance of aflent to perfeR it ; bur 
here this woman till adminiſtration had rot ſo ; 
unleſle perhaps the Statute 21. of King Henry the 
eſght, direQing or enjoyning Ordinaries to , wr 

admi- 
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2dminiſtration ſhall amount to a kind of title, 


a4 rem, though not yet 71 re, But to retutne to 48. Eqets, 


the Point of aſſets ; where a reverſion is granted 
by deed or fine, if the leſſee a good time after 
doe atturne , this ſhall have no relation to the 
time of the grant ; So as for waſte committed or 
rent growne due betweene the grant and atturne- 
ment, the grantee can have no remedic, 'There- 
fore 1t is good for him who buyeth, or hath any 
thing of the gift of a legatec, to have the allen. 
of the executor, before the ſale or gitt well reſti- 
hed, or if the aſſent bee not had till after, ler 
him take a new gifr, that hze may nortreſt in « 
doubrfull caſe, for beſides the premiſſes thit 
great legifr, Sir Edward Cooke when hee was 3 
practiſcr to Miſter Stubves of Norfolke, for his 
Sca gave his opinion, as I have been confidently 
informed, that where a leſſee, for yeares, being 
outlawed did grant his rerme, and atter reveiſcd 
the outlawry, this did not make good the grant 
by relation,1: no: being in the grantor at the time 
of his grant, and this hath much affinity with che 
principall point, for there it the relation helpe 
aot, the grant is not good from the legatee. 


: Divers caſes of bequeſts couſrdered, 


and ox pounded, 


F a termor of an Houſe, bequeath his Houſe r4.Hliz 3y. 
to B, without expreſiing how Jong he ſhould 397-conte- 


have it, he ſhal have the whole terme,and number 
of yeures. So of land, 

Alfo by the name of the Houſe, the Orchards, 
Gardens, and Backhdes doe piſle : yea if the 
Houle with thappurtenances be bequeathed there- 
by, the lands belonging to the Ho uſe or uſed 
R 3 With 
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with it doe paſſe, though yer they would not ſo 
doe, by ſuch words in any leaſe, deed, or grant, 
yet by tome Civilians or Canoniſts, the Orchard 
veronging to an Houſe (hall not paſle by the only 
gift of the Houſe without ſome words, ſhewing 
the intent of the Teſtator ſo to be or except one 
gate or doore lead as well to the Orchard, as to 
the Houſe, but ſome other of them hold that ir 
doth paſſe without any ſuch help of circumſtance, 
fo as it be adjoyning to the Houſe. 
: If a leſlee for yeares give his terme by his will to 
Ibid, ut A. he hall have it without paying any rent, for 
ſupra. the Executors ſhall pay it for him, as 1 find in the 
Summaſt, but againſt reaſon me rhinkes. 
If one bequeath his indenture of leaſe, his 
whole ſtate in that leaſe paſſeth. So if one be- 
queath his obligation or d 
or duty it ſelfe ſhall goe to the legatee ; and by 
Toid. ut ſc. *be Canon or civill Jaw the very a&tion it ſelfe 
pris paſſeth, viz. as I conceive, ability to ſue the deb- 
tor in his owne name ; but in our law it is 0- 
therwiſe, the ſuit muſt be in the executors name, 
for a debt or thing in ation cannor be aſſigned 
except by or to the King, and only at the com- 
mon law is the debt recoverable ; but the Spiritu- 
all Court may force the executor to ſue or let his 
Yet 45-E.3 name be uſed in the ſuit for and by the legatee. 
14-15. 1tiS Tfone bequeath all his monabla, debrs duc to 
admut. that him are not bequeathed, nor corne, nor fruit 
ſuch a di- growing on the 'ground, nor ſtone, nor timber 
viſce of all prepared for building, as the Canoniſts and Ci» 
go0cs afrer vilians hold. 
debc paid, On the other fide, if one bequeath the moiety 
ſill have of all his goods, the legatee ſhall have only the 
a auTy IC majcty of that which remaines after debts payed, 
ſting in fer that only js to be accounted the teſtarors 
ACCC UT» which 
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which he hath ultra es alienum. 
Bya bequeſt of all utenſils or houſcholdſtuffs, k 


plate nor jewels are not given. 

If one bequeath to his wife all her apparel, 'ſhe Dy* 59. 
ſhall not have as ſome Civilians ſay, her orna- Dy-ib-ſu- 
ments of gold or flyer, by which is meant as [ P*% _ 
take it, chaines, jewels, bracelets, rings, &c- but 9um.Sily, 
others are of contrary opinion, except they be 236. 
ſuch things as are not lawtull for her to weare- 

If a Bed be given by a will, Yenit ornamentun Thid, 
ejws, ſaith the Civilian, that is, the furniture 
thereof paſſeth, viz. not only the bed, bedſteed, 
bedcloaths, but alſo the Curtaines and Valens, 
as I take it. But I think that by gift of a Coach 
by will, the Coach- horſes palle not, yet perhaps 
the furniture of the Coach-horſes may paſſe as 
appertenant to the Coach, for ſo I think they 
ſhall doe, rather then by bequeſt of the Coach 
horfes without the Coach, 

If one bequeath to A, meat, drinke, and clo- 1, . , 
thing, or alimenta, he ſhall have, faith the Civill 
law, alſo lodging, habitation, and all things ne- 
ceſſary for the maintenance of life, viz+ as l take 
it, fire and waſhing, 8c. 

If one bequeath to his daughter ten pounds 2 Jbid.b. 
yeare for her apparrelling, and ſhee demandeth 
none in foure yeares, now ſhall ſhe not after that 
time have the arrerages of this ten pounds by 
yeare for the time paſſed, 

If a man bequeath one of his horſes or Cowes, T.id- 
not naming which, to I, S. he is to chuſe which 
he will, fo it be not the beſt of all, ſaith the ci- 

vill law, and perhaps the mention of that excep- 
tion growes out of reſpe& to the hariot, which 
the Lord ſhould have, or the mortuary which the 


Parſon ſhould have. 
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A man bequeathes thirty peeces of twenty ſhil- 
lingsto A, twenty to B, and ten to C tobe had 
in ſuch a Cheſt or Casker, and it is found after 
his death, that there bee but thirty in all in that 
casket or box, now each ſhall be abated ratably, 
faith my ſummiſt, ſo as A, ſhall have fifteene, B. 
ten, and C, five, and this ſtands with good reaſon 
and juſtice,for fo each hath a proportionable part. 
And it were reaſonable, that it were by Parlia- 
ment eſtabliſhed for law, that all both legatees 
and "creditors ſhould be payed in like proportion, 
where the ſtate will not fuffce for full payment 
of each, rather then that an executor ſhould have 
power to pay one all, and another nothing,yet if 
the teſtator left ſufficient to make good all thoſe 
ſixty peeces bequeathed, Que. if that which is 
wanting in the casket ſhall not be ſupplyed and 
made up,for if the caſes following found with the 
ſame author be good law,it ſhould ſeeme (o to be. 

If one, faith he, bequeath ro 7.8. that which is 
another mans, and whereto the teſtator hath no 
right, then ought his executor to buy it, and give 
it to the legatee, or elſe ſatisfie him to the full ya- 
lue, and this not only by the civill, but alſo by 
the cannon law, and in foro confeientie, ſaith my 
author, 

Againe, if A, bequeath to B. ſuch an horſe by 
name, and after fell away that horſe, and dyeth, 
now 1s his executor bound to anſwer the value 
thereoftoB ; and it the teſtator after his ſale of 
that horſe had bought another, and called him by 
the ſame name asthe firſt, now ſhall this later 
horſe paſſe to B, faith the booke, except it can be 
proved that the teſtator ſold the former horſe of 
purpoſe to revoke his will touching that bequeſt, 

So again find 7, that if one having but a moiety 
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or one halfe of Green cloſe, or of a ſtack of corne, 
or other chatrel], doth give the whole, ſoas the 
words be apparant to reach ro more the his 
moiety,then muſt the executor buy out the others 
part for the legatce, or give him the value ; but if 
the words be but generall ſo as they may be rea- 
ſonably ſatisfied with the teſtators parr, no ſupply 
ſhall bee made. So alſo if one having goods in 
pledge bequeath them, it ſhall be conſtrucd to ex- 
tend no further than his right. 

A bequeſt is made of an hundred pounds to be 
paid at a future time, wiz. divers yeares after the 1bid, 284. a 
reſtators death; a queſtion is made by the Sum- 
miſt , whether the profit of the money in the 
meane time, ſhall go to the legatee or the execu- 
tor, and hee reſolves with this difference, if the 
day were given in favour of the legatee being an 
intant,who could not fatcly receive it any ſooner, 
then hefhall have the profit z but if the reſpite of 
payment were in fayour of the executor,then ſhall 
the legatee have but the bare ſumme withpur any 
addicion of meane profits. 

If one bequeath all his terme or ggods to his 25.Eliz.Dy. 
executor for payment of his debts, or debts and 33"* 
legacies, it isa void bequeſt, becauſe it is nFmore 
than the law would ſay, if hee had raid nothing, Plow: Com. 
So if it be generally to performe his will. : 

If one ſeized in fee-f1mple of land, bequeath it Co.lib.8, 
to his executor to pay debrs,the executor hath no g&- 2+ 
Rate of free-hold ; for if he ſhould, then it muſt 
be cither for life, which might end by his quicke 
death before debts payed, or in fee-fimple, which 
would carry away the land for ever from the 
heire , where perhaps a few yeares profits might 
ſuſfice to ſatisfe the debts, yea, then by the dcath 
of the executor the land ſhould deſcend to his 

heire, 
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heire, and not goe to his executor, who would be 

executor of the firſt teſtator. 
By ror Bug If one give or grant all his goods, having lea- 
wordimn Me, ſes for yearcs as well as moveablecs,the leaſes ſhall 
um not paſle,as was held in the time of King Edwar4 
43, >  thehixr. Andſoallo was it admitted in Portmans 
Tr.37-El in caſe, for the word Bona conprehendeth onely 
-—-. -—_ a ror by = better opinion _ But the 
 .. Point in thatcaſe was pertinent to this place, v7. 
——af Fy 3 water inaWill of Ai the teſtators 25a = 
vers times whether thereby a leaſe for yeares paſleth or not, 
argued. was divers times debated , but not reſolved, the 
Judges differing in opinion in that point, but in 
another point which made an end of the caſe, all 
agreed, Yet the berter opinion was as I find in my 
report, that a leaſe would paſſe by ſuch words in a 
Will, though not in a deed or grant by word o- 
therwiſe made, for that legacies are demandable 
in the Spirituall Court, where Bona & catalla are 
Cap. 25 taken for all one. Seealſo the ſtate of Marlby, gi- 
ving an ation to the ſucceſſor, Ad repetenda bona 
predeceſſ. Yet an ejef?. cuſtod. hath been maintai.. 
ned thereupon : fo alſo upon the ſtatute for execu- 
4-E-3-c.7- tors, de bois aſportatis in vita teſtator. hath it been 


>othe Rtat.5. reſolved, and where adminiſtration is granted, it - 


R.2 ca. of . , - # 
forfeit. of is only omnium bonorum, without ſpeaking of chat- 
goods by tells, yet hath the adminiſtrator intereſt in leaſes 


thoſe who ag well as moveables. On the otherſide the ſat. 
wy a 4 ond > prerog. reg. mentioning only forfeiture de catallis 
Capr6, is cleercly extended to moveables, fo allo in the 
In all theſs writ of aſſize De catallis que in eo capta fuerims,and 
go0ds are jo the writ of execution upon a ſtatute, there is 


Pg _ onely the word catalla, and not bona, and in the 
12. H. 5, caſereported by Kelway temp. Henry the feventh, it 


Kelw. rep. ſeemes bona Cf catally were taken for gynonyma, or 
35. 4. all one. It doth not appeare that theſe ſtatutes and 
writs 
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writs werealledged or conſidered of temp. Eqdw.6. 
but in Portm ins caſe the moſt of them were. 
If one will that his wife or any other ſhal have, 
or hold, or enjoy the moiety of his leaſe with his 
executor. This implyeth not that the executor 
have the other moiety as a legacy alſo,but other- 
wiſe as the law caſts it upon him, no more than 
where the moiety of fee-limple land is deviſed to 
the younger ſon, this ſhall not make the elder ſon 
to have the other moiety otherwiſe than by diſcer, 
as betweene Low x Ebarter was conceived, But 
there being a Proviſo in the wives bequeſt, that if 
ſhee —_— from the houſe,then &c. Popham cad. _= 
Juſtice held, that if ſhe married at all, this was a Tr: 394liz. 
marrying from the houſe, for ſhee was no longer '* b3+ regs 
widdow of that houſe, though ſhe married with 
one of that kindred,and who had no other houſe, 
but would dwell in the bequeathed. 


_—_ _—_—— 


CnaPe. XX, 


Of the Executor of an Executor. 


Should be taxed of omiſſion, if T ſhould not 
I| ſhew whether the things fore-ſpken of exe- 
-@. curors immediate,extend alſo ro the mediate IE 
or more remote executors. Aſſuredly, were I not \g, . gebe 
by the bookes otherwiſe informed, I ſhould think againſt the 
it (omewhatſtrange, that the mediate executor in executor of 
the fourth, fifth, or further degree ſhould not by 3? ©X<utore 
therules of the -, Snag ha a in like plight 
executor to the firſt teſtator, as the firſt and im- 
mediate executor,as well as the heire,and aflignee 
in the third or thirtcenth degree is capable of all 
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advantages in like ſort as the firſt and immediate 
heire, and affignee, And indeed we finde both in 
the time of Edward the ſecond, and Edward the 
third, execution ſued out upon a judgement, and 
ſtatute by an executor of an executor, and why he 
might notas well maintaine an a&ion of debt, 
&c.I ſee not. But I muſt confeſſe,I find both books 
to the contrary before any ſtatute made in the 
point, and after an a@ of parliament to enable 
them to bring ations, and to make them ſubje& 
to ations, yer the ſtatute ſpeakes nothing of con- 
ferring upon them the teltators goods, Now if 
they had title to them before that Statute, and 
without the helpe of that Statute, it is ſtrange 
if they ſhould not bee ſuable for debts. But (ince 
that S:atute, and at this day where by a will 
a (peciall truſt is recommended to an executor, as 
to ſell land, &c. This not performed in his life 
time,ſhal not be performable by his executor,con» 
trariwiſe of an intereſt, as to take the profits of 
lands for certain years towards payment of debts, 
and legacies : and where the ſtat, temp. H.8. gives 
remedie to executors for recovery of rents of in- 
hcrirance behind in the teſtators life, I doubt not 
but executors of executors are within the equity 
as well as within the ſtat, g,E4. 3. cap. 3. that the 
executor who appeares at the grand diſtres ſhall 
anſwere alone. Yet the ſtatute ?Veftm. 2,cap.23 for 
executors was taken not to extend to executors of 
executors. ud nn eſt lex. Soas now in all caſes 
except of ſpeciall truſt or authority, without the 
office of executorſhip, The executor of an execu- 
tor, how farre ſozver in tlegree remote, ſtands as 
to the points both of being, having, and doing in 
the ſame ſtate and plight as the firſt and imme- 
diatc cxecuror. 
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Cnaye. XXL. 
Touching Adminiſtrators: 


F theſe allo as ſanding in much affinity 
() with executors, it may be by ſome expe- 

Red that I ſhould have treated, Bur firſt 
thy excuſe is, that theſe of executors only having 
growne to (0 great a bulke above expe&ation, I 
was unwilling to inlarge it further. Secondly,that 
which in the points of having, and doing is be- 
fore ſet forth,and ſhewed touching executors,may 
be applied toy and underſtood of adminiſtrators, 
though not whar is ſpoken of being,and unbeing, 
or revocation of executorſhips, and other circum- 
fantiall points. 

Laſtly, I may perkaps,if theſe find good accep- 
tance, adde ere long that which appertaineth to 
adminiſtrators diſtinguiſhed from executors, or 
wherein they ſtand in different ſtate, 
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Conſiderations in conſcience toncking pay- 
ment of Debts, Legacies, and the pre» 


ferring or re(ſpett of perſons, 
f | f O the advertiſetnent what courſe executors 


are to hold in their payments, I thought 

good to adde this in foro conſcientie. That 
when as it ſhall ſtand in the executors will and 
cle&ion to pay whom hce will, and as hee will, in 
reſpe& of _ in the dignity and degree of 
the debts, all being for the purpoſe by the ſpecial- 
tie,and none of record,and yet he hath not wher- 
with to pay or ſatisfie all; Here he may have three 
wayes or courſes in his eye. 

Firſt, where there is equality in the honeſty and 
con(cience of the debts ; there except in the abili- 
tie of the parties to beare loſle, the diſproportion 
may otherwiſe occaſion, me thinkes it ſhould bee 
moſt honeft and juſt ro pay every one proportio- 
nably, and to let the lofle of cyery one to bee 
equall: and the juſtneſſe of this is taught by the 
law, which gives the audita querela for equall con- 
tribution in mm—_— of loſle by them who ſtand 
in equall degree : ſo of legacies, 

The poverty and inability of ſome, and the 
plenty of others,may in foro conſcientie juſtific the 
paying more to onezand ſuffering him to loſe lefle 
( ifany thing) chan another. For as the widowes 
mite was a greater pifr, ſo a greater lofle than 
more out of abundance, Where charity findes or 
or may find place or neereneſſe to place of giving, 

ir 
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it may finde greater motives of preſerying from 
loſſe, ſo of legacies. 

The nature of the debts, and ſo ſometimes of 
legacies, may be ſo different,as thence may ſpring 
a juſt motive to diſproportion payments, to pay 
more to one than another, rate for rate, and fo 
to ſuffer one to loſe more than another. One debt 
may perhaps be uſe for money, or at leaſt money 
lent tor uſe, another may bee money freely lent. 
Another debt for land of inheritance bought; an- 
other debt for a leaſe, chattels , or moveables, 
come to the executor. The firſt merits the leaſt 
reſpe&, next the ſecond, then the third, and the 
laſt the moſt. But where without any of theſe 
motives there is not equaliry held in payment, 
Peccatur (as I think) in conſcientiam. But leteve- 
ry one ſtand or fall by, or to his owne, or to him 
who is greater than his conſcience. This equality 
Saint Paul in another caſe recommends to the Co- 
rimbhians. And Salomon, whileſt no inequality ap- 
peared in the point of right, ſhewed his diſpoſiti- 
on to have made an equall divifion of the childe 
berweene the mothers, who were joynt claymers 
and competitors tor it, 

Sce more of Conſcience, Dofl, and Stud. 
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